
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

AeronautlcaL Radio,

Petttlon

Inc . AFFIDAVIT OF MAILING

for Redetermioatl"on of a DefLelency or Reviston
of a Determlnatlon or Refund of SaLes & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /L /78  -  8 l3L /8 I .

State of New York :
t t s .  :

County of Albany !

Davtd Parchuck/Janet M. Snayl betng duLy sworn, deposes and eays
he/ehe ls an enpLoyee of the State Tax Conmisslon, that he/she ls over
of age, and that on the 26th day of September, 1986, he/she served the
notice of Declslon by certifl"ed mail upon Aeronautlcal Radlo, Inc. the
PetltLoner ln the wlthln proceedLng, b)r enclosLng a true copy thereof
securely sealed postpaid \trrapper addressed as follo\rs:

AeronautLcal Radio, Inc.
2551 Rlva Rd.
AnnapolLs, MD 2I40L

that
18 years
wlthln

l a a

aod by deposltlng same enclosed l"n a postpald properly addressed wrapper io a
post office under the excluslve care and custody of the Unlted States Poetal
Servlce wlthln the State of New York.

That deponEat further aays
hereln and that the address set
of the pet l t loner.

Swora to before ne thts
26th day of September, 1986.

that the sald addressee ts the petltloner
forth on sal"d wrapper ls the last knom addrees

Airthorlzed to admtnl"ster
pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
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Aeronauttcal Radio, Inc. AFFIDAVIT OF MAILING

for Redeternl"natlon of a DefLciency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l78  -  8 l3L l8 I .

State of New York :
s a .  :

County of AJ-bany :

Davtd Parchuck/Janet M. Snaye belng duLy sworn, deposes and says that
he/she is an euployee of the Scate Tax Coumiggion, that he/ehe is ovet 18 years
of age, and that on the 26th day of September, 1986, he served the wlthln
notlce of DeclsLon by certLfled mall upon John P. Manwell-r the representatlve
of the petitl"oner Ln the wLthl"n proeeedl.ng, bI encloslng a true copy thereof in
a secureLy sealed postpaid wrapper addressed as follows:

John P. l"lanwell
Wlley & Reln
L 7 7 6  K  S t r e e t  N . W .
Washington , DC 20006

and by deposltlng same enclosed l"n a postpal"d properly addressed wrapper io a
post offlce under the exclusive care aad custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addressee le the representatlve
of the petitloner hereln and that the address set forth oo said rdrapper le the
last known address of the representatl"ve of the petltloner.

Sworn to before ne thLs
26th day of Septenber,  1986.

Authorlzed to adnLnlster oaths
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber 26, f986

Aeronautical- RadLo, Inc.
2551 Riva Rd.
Annapol ls,  MD 2L40I

Gentlemen:

PLease take notlce of the Decl"slon of the State Tax Coumlsston encloged
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decislon by the State Tax ConnLsslon nay be lnstltuted only under
Artlcle 78 of the Cl.vLl Practlce Law and Rules, and must be comenced l"n the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

InqulrLes concernLng the computatl.on of tax due or refund allowed tn accordaace
wlth this declslon nay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Evaluatlon Bureau
Aseessment Review Unit
Bulldlng #9, State Canpus
Albany' New York L2227
Phone # (518) 457-2086

Very trul-y yours,

STATE TAX COMMISSION

cc: Taxl"ng Bureaurs Representatlve

Petitl.oner I s Representatlve :
John P. Manwel-L
Wlley & Reln
1776 K St ree t  N. l , l .
Washlngton , DC 20006



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

AERONAUTICAT RADIO, INC.

for Revlsion of a DeternlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 ac,d 29
of the Tax Law for the Perlod September 1, L978
through August 31, 1981.

1. On February 26,

Dlvlslon lssued a Notice

L982' as the reeult of a fleld

of Determinatton and Demand for

DECISION

audlt, the Audlt

Paynent of Sales and

Petltloner, Aeronautlcal Radlo, Inc., 2551 Riva Road, AonapolLs' ltarylaad

2l4OL, fl"led a petltion for revLelon of a determlnatlon or for refund of salee

and use taxea under Artlcles 28 and 29 of the Tax Law for the perlod Septenber l,

I978 through August 31, 1981 (F11-e No. 37814).

On October 24, 1985, pecltloner advlsed the State Tax Coumlealon, ln

wrlting, that petl"tl.oner deeLred to waive a hearLng and to submlt the caae to

the State Tax Conmlaslon, wlch all brlefs and documenta to be submltted by

February 14, 1986. After due conslderatlon of the entlre fL1e, the State Tax

Conmlsslon renders the followlng decLslon.

ISSUES

I. Whether petltlonerrs furnlshlng of communlcatlons equlpnent ln conJunc-

tl,on wlth a cornmunl"catl"ons servtce l"s subject to New York State sales and uee

tax.

II. Whether petitionerIs service of rnalntaLntng eormuntcattons equlproent

is subject to New York State sales and use tax.

FINDINGS OF FACT
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Use Taxes Due to petltloner, Aeronautical- Radlo, Inc. (rrARINCrf), for the perl"od

September l ,  1978 through August 31, 1981. The Notice asseased salee and use

taxes  due o f  $101139.42 ,  p lus  ia te res t  o f  $11619.05 ,  fo r  a  to taL  emount  due o f

$11,758.47. The Nottce was premlsed upon the Audit  DLvislonrs posit lon that

petitioner lras allegedly leaslng radlo equipnent to lts cuatomers and that

sales and use tax was due on the receipts from sald leases.

2. Prior to the submlssion hereln, petl"tloner and the Audlt Dlvlslon

entered lnto a stipulatl"on of facts whlch ls set forth, Ln relevant part, ag

fol lows:

A. Petltl"oner is a DeLaware corporatl"on whlch was lncorporated

December 2, L929.

B. Petl"tionerre stock ls owned princLpaLly by the scheduled alrllnes

and other alr transport operators. These companies are the prlnelpal

user€t of  pet i tLonerts services, nhich pet ic lonerrs bylaws requlre l t  to

provlde on a nonprofit basl"s.

C. Pet l t lonerrs stock ls subJect to a provlslon that lE nay aot be

sold without flrst belng.offered back to the corporatlon ac lts par value,

as ref lected ln Art lc le Fourth of pet i t lonerts CertLf icate of Incorporat lon.

There l"s no publlc market for petLtLonerrs stock.

D. Petltloner ls engaged ln the busLness of provldl"ng cornmunlcatLon

servl"ces to aLr transport operators. One of the services provlded enables

uaers to conmunlcate with air transport alrcraft from the ground. Thls ls

accompll"shed through elther a radio network sysEem or a radlo statlon'

usually owned by petltloner, whlch is located on the alrllners premlees.

In addition to alr/ground commuaLcatLonsr petl-tioner provldes polnt-to-polnt

communlcatlons between the faclLl"tl"es of alr transport operatore and
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related organ{zatlons, related message swLtchlng gervlces' airport teLephone

servlces and supportlng data processl"ng servtces. Petltloaer algo servea

as a secretarlat for Lndustry actlvltl"es invoLvl"ng radl"o frequency coordtna-

tlon, equl"pment speclflcattonsr 4od mal"ntenance actlvltleg, and provl"dee

some mlscellaneous conmunLcatlons-related servtces. It is the atr/ground

communlcaclons and the maLntenance servlces whlch are lnvolved ln this

proceedlng.

E. A11 of petltlonerr_s conmunlcatlons services to al.r transport

operators are provlded under a etandard form of "Servl.ce Agreementrl

designated ag ARINC Forn L25.L These forns provide the general condltione

of service. Each servlce agreement or service contract ls accompanied by

one or more "Servlce SuppLeuents'r or equivalent ln a variety of standard

forms, coverlng speclflc typee of servl"ce. The cypes of ServLce Supplements

or other agreements for the specifLc services lnvolved ln this proceedlng

are noted below.

F. Petltionerts al:lground conmuntcaclons servlces are provlded

prlnarlLy through an unmanned network of gome 350 ground radlo statloos,

lnterconnected by wlre llne wlth lts conmunlcatlons centers ln San Francisco

and New York, or wlth petltLonerts automaced data network. Both the voice

and the data networks permlt connunlcatlon between aLteraft of varLous

operators while en route, and thelr operatlons offtces and other ground

locatlons. These servlces are no! lnvoLved in thl.s proceedlng.

TTARINC" ls che name by which petltloner is popularly known. Petltloner
also uges a |tservlce Contracttt, Form L255C and earlier lteratLong, for
servlces to non-alr transport companLes, whlch are not at lssue ln thls
appeal.
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G. PetLtioner ordna or controJ-s approxlnately 3r500 non-network ground

radio statlons. These are licensed by the Federal Con'munlcations Co q'lsslon

("Fcc") to petltloner and chelr operatl"on is governed by the "ARINC Manual-

of Rules and Regulatlons for Ground Radlo Scatlons." ApproxlmateLy 64

percent of these statlons are owned by the al"rlines and leased to petitloner'

Ln consideratlon of petltlonerrs assumptLon of responslbtllty as lLceneee

of the stations and ltg agreement to provlde conmuol"caclon eervlces to the

al.rline. The rent and the charge for communlcatioo servlces are congLdered

to offset each other, and no funds change hands. The remalrLng 36 percent

of the statlons (currently L,259 statlons, of which 78 are located ln New

York State) are owned by petltloner. In all cases, the stattone are

Located on alrline prenlses and staffed by alrllne employees who are

desl"gnated as "ARINC Statlon Representativeefr but recelve oo compensation

from petttloner. The non-netlrork statlons serve the same purpose as the

network statlons except that they cornnunl.cate predominantly wtth the

f l lghts of a sl"ngle operator.

H. Non-network commuolcatlon servLces through ARINC-owned gtatioos

are provtded for under ARINC Forn 125-9 (Servlce Suppl-enent to Forn 125,

the Servtce Agreement), or slmlLar forms, whlch lnclude malntenance.

I. Blll lngs for this type of transactLon represent approxlnately 44

percent of the sales tax assessment Ln this case. They are based on

petitionerrs average cost of the servlce, equlpment' ltcenslng and overhead.

Malntenance charges on thls equlpment represent approxlmately 40 percent

of the asaessment at lssue ln this appeal. Maintenance of ARINC-owned

equl.pnent ls provlded under the terns and condLtlons descrl.bed ln Findlng

of Fact tt2(J)". Non-network connuntcatl.ons uslng al.rline-owned equlpment



-5 -

are provided under other forms of agreement, whtch are not lnvolved ln

thls proceedlng.

J. In addttlon to petltLonerrs extensive maLntenance programs for

equlpment owned by petlttoner, peEitlotrer sometlmes provldes malntenance

services on cormunleatlons equlpnent owned by users. Thl.s servlce is

provLded under a Malntenance Agreement. Most of thls equlpment le liceneed

by the FCC ln petltl"onerts nane aod staffed under petltlonerrs control,

ln accordance wLth petitLonerts ttRulee and ReguJ-ationett, by user employees

deelgnated as 'TARINC Statlon Representatlveg'r. ApproxlmateLy 10 perc€nt

of the taxes assessed l"n thls case represent malntenance servlces on guch

equlpnentr all of tt consLetl"ng of ground radto statloos providlng non-

netrrork alr/ground voice radlo conmunlcattoas. In all casesr these

Dlalntenance Agreements form part of an overall contract which elso lncludea

atr/ground connunLcations services.

K. Occaslonally, and prLnarlly as an accoumodatLon to users of its

other conrmunlcation servlcesr petltloner also provldes malntenance servlces

on equlpnent owned by users and llcensed l"n the name of the user' ln thls

case portable "handy talkle" buslness radl"o transceivers used ln airport

ground servlces. The same forms are used for malntenance ln thLs eervlcer

whlch ls provlded onJ-y as part of a comunieations servlce lnvolving

two-way colrmunLcation on channels subJect to petltLonerts coordlnatlon.

This buslness radl"o communlcatlons and malntenance servlce ls offered for

user-olrned equlpnent only where the userts equlpnent Ls of the same make

and model- as the petltl"onerts own equlpment. BllLlngs for such servtces

represent approxlmately 6 percent of the tar(es assessed l"n thls case. In
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all- cases, these Matntenance Agreements form part of an overall contract

whlch lncludes air/ground conmunlcatlons servlces.

L. I t  ls pet l t ionerrs pract lce to pay New York State use ta:c on Lte

out-of-state purchases, or New York State sales tax on ltg ln-state

purchases of equlpnent purchased for use in providLng lts coomualcatLone

servlces and located ln New York State, l"ncludl"ng parts used ln lts

matntenance servlcee in New York State, whether or not these parts are

charged dlrectly to users. PetltLoner belleves that New York State sales

or use tax has been paLd on all cornmunlcations equipnent whl"ch lt owns,

whlch ls so used, and on all- such parts.

M. It Ls aleo petLtionerrs practlce to pay New York State sales tax

on l-ease payments by petltloner to suppliers, guch ae RCA' fron whLch lt

leases certaln connunLcat,l"ons equlpnent used by petltioner ln New York

Stete ln providlng cor"munlcations servlces. Petitloner believes that Lt

has pald New York State sales tax on all such lease payments, both throughout

the perlod covered by thls appeal and subsequently.

N. I t  ls petLt ionerrs pract lce to pay New York State sales tax on Lts

bllLlngs from local telephone companles, such as New York Telephone

Companyr on llne, equipnent, and all other charges for lntrastate conrmunl-

catlons servLces withLn New York State. Petitloner belleves that lt has

paid New York State sales taxes on all such blLllngs, both durlng the

period covered by thls proceedl"ng and subsequently.

CONCLUSIONS OF LAW

A. That Tax Law $1101(b)(5) def ines t tsale, sel l lng or purchasett  ag

fol lows:
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rrAny transfer of t i t le or possession or both'  exchange or
barter,  rentaL, lease or l lcense to use or consume, condlt ional or
otherwise, in any manner or by any means whatsoever for a consLdera-
t ion ,  o r  any  agreement  there for . . . t t .

B. That the Sal-es and Use Tax Regulatlons provide that:

ttThe terms rrental , lease, l-icense to usef refer to al-L trans-
actions ln whlch there is a transfer of possession of tangibLe
personal property without a transfer of t i t le to the property.n 20
NYCRR 526.7  (c )  (1 ) .

C. That 20 NYCRR 526.7 (e)(a) further provides:

t tTransfer of possesslon wlth respect to a rental- ,  lease or
l-icense to use, means that one of the followlng attributes of property
ownership has been transferred:

(1) custody or possesslon of the tangible personal propertyr

actual or construct ive;
( i l )  the r ight to custody or possesslon of the tangibLe personal

proPerty;
( l i l )  the r lght to use, or control  or direct the use of,  tangible

personal property."

D. Thatr since the radlo statlons were located on airline premlses and

operated by airline enployees, there rf,as a transfer of possession wlthLn the

mean ing  o f  2O NYCRR 526.7(e) (a ) (1 )  and 526.7  (e ) (  ) ( l i l ) .  Accord ingJ-y ,  the

Audlt DLvision properl-y concluded that the furnlshing of the communl-catlons

equlpment was subject to New York State sales and use tax.

E. That sect lon l -105(c) (3) of  the Tax Law lmposes sales tax upon' among

other things, the recelpts from the t t . . .malntaLning, servlcl-ng or repalr ing

tangibl-e personal property. . ." .  AccordLngly,  the Audit  Divis ion properly

Lmposed sal-es tax upon the mai.ntenance servlces at Lssue herein.
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F. That the petLtlon of Aeronautlcal

of Deternination and Demand for Paynent of

February 26, L982, ls sustaLoed.

DATED: Albany, New York

sEP 2 61986

RadLo, Inc. ls denled aad the Notlce

Sales and Use Taxes Due, dated

STATE TN( COMMISSION

--R644J?D-a.J q-uv
PRESIDENT
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