
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon
o f

Adl-rondack Alternate Energy

for Redetermlnatlon of a Deflciency or Revlsion
of a DetermLnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2  /  L  178-8  /3L  l9L .

That deponent further
hereln and that the address
of the pet, i t ioner.

Sworn to before me thls
28th day of January, 1986.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, bel-ng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlssion, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
notl"ce of Decl"sion by certlfled mall upon Adlrondack Alternate Energy, the
petitl"oner l"n the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald lrrapper addreesed as follows:

Adirondack Alternate Energy
Edlnburg Rural Statlon
Northvllle, NY I2I34

and by deposLting s€rme enclosed in a postpaid properLy addressed wrapPer in a
post offlce under the excluslve care and custody of the Unl.ted States Poetal
Serviee wlthin the St,ate of New York.

AFFIDAVIT OF MAILING

says that the said addreesee ls the Petlttoner
set forth on sal-d wrapper Is the last known addreae

pursuant to Tax Law sectl.on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Adirondack Alternate Energy

for Redeterml"natlon of a Deficiency or Revl-sion
of a Determination or Refund of Sales & Use Tax
under Artl"cle 28 & 29 of the Tax Law for the
Per iod  12  I  L  178-8131 /81 .

AFI'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany !

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and eays that
he/she ls an employee of the State Tax Colrmlsslon, that he/she ls over 18 yeare
of age, and that, on the 28th day of January, 1986, he served the wlthln notice
of Decisl .on by cert i f led mal. l  upon Dennls J.  Phi l l lps, the representat lve of
the petitLoner ln the withLn proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Dennis J.  Phl l l ips
McPhtlllps, Fitzgerald, Meyer & Mclenithan
288 Gl -en  St .  -  P .0 .  Box  309
GLens FaLl-s,  NY 12801

and by deposltl-ng same enclosed l-n a postpald properly addressed wrapper tn a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald ltraPper is the
l-ast known address of the representative of the petitloner.

sworn to before me thls
28th day of January, 1986.

ster oaths
sec t lon  174

to adn{rl
Tax Lawpursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

January 28, 1985

Adirondack Alternate Energy
Edlnburg Rural Statlon
Northville, NY I2I34

Gent,lemen:

Please take notice of the Decislon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax CoumlssLon may be tnstituted only under
Article 78 of the Clvil Practice Law and Rules, and must be coqmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of thl"s not lce.

Ingul"ries concernlng the computatl"on of tax due or refund allowed ln accordance
wtth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgation Unit
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly Yours'

STATE TAX COMMISSION

cc: Pet l" t ionerrs Representat lve
Dennis J.  PhiJ- l ips
McPhi l l ips, Fi tzgerald'  Meyer & Mclenithan
2 8 8  G l e n  S t .  -  P . O .  B o x  3 0 9
Glens  Fa l1s ,  NY 12801
Taxlng Bureau rs Representatlve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

ADIRONDACK ALTERNATE ENERGY

for Revision of a Deternlnat lon or for
of Sal-es and Use Taxes under Articl-es
of the Tax Law for the Period December
th rough August  31 ,  1981.

DECISION

Refund
28 and 29

1 ,  L 9 7 8

Petitioner, Adlrondack Alternate Energy, Edinburg Rural- St,atlon,

Northvi l le,  New York 12134, f i led a pet i t lon for revlsion of a determinat ion or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the  per lod  December  1 ,  1978 th rough August  31 ,  1981 (F i le  No.  413f4) .

A formal hearlng was held before Brlan L. Fr ledman, I lear lng Off icer,  at

the  o f f i ces  o f  the  Sta te  Tax  Co 'n iss ion ,  Bu i l -d ing  l tg ,  S ta te  Of f i ce  Campus,

Albany, New York, on I ' Iay 22, 1985 at 9:15 A.M., wlth al l  br iefs to be submltted

by October 1, 1985. Pet i t ioner appeared by McPhiJ- l lps, EItzgetald, Meyer &

McT.enithan, Esqs. (Dennis J.  Phi l - l ips, Esq.,  of  counsel) .  The Audlt  Divis ion

appeared by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) .

ISSUES

I. Whether the total  package pr ice which pet i t loner charges l ts customers

pursuant to i ts saLes contracts ls subject to the imposit ion of sales tax.

I I .  I f  not,  whether pet i t lonerts al locat lon of 65 percent of the total

package price to the sale of materlals and 35 percent to the performance of

engineerlng services is a proper al locat ion.
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FINDINGS OF FACT

1. 0n September 10, 1982, fol lowlng a f le ld audlt ,  the Audit  Divis ion

lssued to Adirondack Alternat,e Energy (hereinafter I 'pet i t loner")  a Not, lce of

Deteruination and Demand for ?ayment of Sales and Use Taxes Due for the perlod

December 1, 1978 through August 31, 1981 in the amount of $20,694.55r plus

in te res t  o f  $4 ,185.05 ,  fo r  a  to ta l  amount  due o f  $24,879.60 .

2. Pet i t l .oner sel ls solar energy-eff ic lent home packages. Pett t loner

sel ls mater ials and advises the customer as to proper methods of construct ion,

but does not construct the home. Customers are bl-l1-ed in a lump sum for the

mater lals and consultat ion services; the sales contract entered into between

pet i t loner and a customer does not separately state what port ion is for

naterials. Although the Audit Division charactertzed petLtlonerrs busl-ness as

retai l  and engineering, l t  held the ent ire package pr ice to be subject to sales

tax slnce the alleged non-taxable servlces were not separately stat,ed in the

sa les  cont rac t .

3.  The work perforned by

aLl"a, the fol lowlng:

pet l- t ioner for i ts customers includes, lnter

a. Developing a " l ine sketch",  a simple drawing rePresent ing a

prospect lve customer's idea of what their  hone w111 be l lke;

b. Si te preparat i"on or ientat ion;

c. Meetings with customers concerning their hiring of various subcon-

tractots and their deallngs with bankers and bull-dlng inspectors;

d. Preparlng revised l lne sketches and tentat ive pr ic ing for

cost of  package;

e. Exterlor and interior dimensl-on anal-ysis and starting actual- design

of systems that go lnto the house;
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f. Preparing engineered blueprints which are given to draftsmen;

g. Subnit t ing blueprints to general  contractor,  al-L subcontractors and to

local code approvlng agency to assist customer in obtainlng bullding

perni t ;

h. Ordering of mat,erials from maJor supplt-ers;

t. Making speciflc job site vlsitatl"ons and conrmunicatlng with custonerrs

contractors every two to three days;

j .  Inspect ing job, t raining contractors about next phase of construct lon.

4. The customer selects uhe workmen. Pet i t loner clalns that,  i f '  on

lnspection, lt determines that work has not been properly performed, petitioner

has authority to requlre customerts workmen to redo work and may also require

customer to replace workmen. However, no such authorlty ls extended to Petltloner

ln the provlsions of the written sales contract entered lnto between petitloner

and a customer.

5. Petitioner nalntains no inventory of materlals, but rather Purchases

the materlals dlrectJ-y from the suppl-ier. Petltloner pays no sales tax on lts

purchase of the mater lals.  Pet i t loner hires a contract t , rucker to del lver the

nater ials to a Job sl te.  The nater lals purchased by pet i t ioner and furnlshed

to the customer are for the flnished and insulated shell of the bulldlng only.

6. Pet i t loner pays sal-es tax on an est imated percentage rather than

col lect lng sales tax from i ts customers on specif ic mater ials included in each

contract.  Pet l t loner computes i ts sales tax l labi1l ty based on an al locat lon

formul-a which provides that 65 percent of the total contract price l-s related

to furnlshing mater ials and 35 percent to provldlng engineering services.

Pet i t ioner,  therefore, pays sales tax on 65 percent of the total  contract

pr ice. Pet l t loner offered no credible proof that mater ials are sold to

customers without prof i t



7. Pet i t loner does not separate the cost of  mater lals from the

engineering servlces when i t  bi l ls a customer because l t  ls pet i t lpnerrs

posit lon that l t  passes the mater lals on to the customer wlthout prof l t  and

that,  i f  mater lals and servtces were separateJ-y stated, pet i t ionerts prof i t

margin would automatically be revealed.

CONCLUSIONS OF LAW

A. That sect ion 1f05(a) of the Tax Law imposes a tax upon the rrreceipts

f rom every  re ta l1  sa le  o f  tang ib le  persona l  p roper ty . . . " .  Rece ip ts  a re  de f ined

by sect ion 1101(b)(3) of the Tax Law, ln part ,  as the "amount of the sale pr lee

of any property and the charge for any service taxable under this art lc ler. . ." .

B. That petitioner purchased the materlals for the finished and lnsulated

shel l  of  the customerts home and resold the mater lals to l ts eustomers at cost

plus 35 percent which petitioner attributes to the furnlshing of engineering

services. Although petitioner does perform some engt-neerlng servlees for its

customers, i t  provides var lous other services in conjunct ion with the sale of

I ts solar energy-eff ic lent home package such asr among others, preparing

customers for deal lngs wlth bankers, bui lding inspectors, contractors and

subcontractors. These servlces are a signi f lcant part  of  and are direct ly

rel-ated to the sale of pet i t ionerts package and, as such, cannot be extr icated

from the total  receipt and excluded from tax.

C. That the 35 percent fee added by pet l t loner was, in essence' a prof l t

or comnission on i ts sale of i ts solar energy-eff lc ient hone package and' as

such, const i tuted a part  of  the sel l ing pr ice of tangible personal property

subjeet to tax (Matter of  T. K. Desl"gn, Inc.,  State Tax Connission, June 28,

198s) .
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That lf the bill rendered to the customer makes no separate

otherwise non-taxabl-e and taxable charges, the total charge ls

20  NYCRR 527 .L (b ) ;  t a  Cascade ,  I nc .  v .  S ta te  Tax  Commiss lon ,

statement

subJ ect

91  A .D .2d

E. That in view of Conclusl-on of Law t'D", 
Egg,, Issue

rendered moot.

F. That the pet i t ion of Mirondack Alternate Energy ls

Notice of Determination and Demand for Payment of Sales and

issued Septenber 10, 1982 Ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JAN ? 81986

II herein l-s

denied and the

Use Taxes Due
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