
STATE OF NEW YORK

STATE TN( COMMISSION

In the !Latter of
o f

Adanldes Servlce

the Petltlon

Station, Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a DefLciency or Revlsl.on
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law
for  the  Per lod  Lz lL178-513L182.

In the Matter of the PetltLon
o f

Efstathlog Adanldes
0fflcer of Adamldes Servlce Station, Inc.

for Redetermlnatl"on of a Deflclency or Revlslon
of a Determtnation or Refund of Sales & Uee Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 lL178-5 /3L /82 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and eaye that
he/she ls an employee of the State Tax Conmleslon, that he/ehe ls over 18 y€ara
of ager and that on the 27th day of March, 1986, he/ehe served the wlthln
notlce of declslon by certlfled mall upon Adanides Servlce Statlon' Inc. the
petltioner ln the withtn proceedlng, by enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as foLlorts:

Adanldee Servlce Statl"on, Inc.
375 Plandome Rd.
Manhasset,  NY 1f030

and by deposltlng same enclosed ln a postpald properly addreesed wrapper ln a
post offlce under the exclusl"ve care and custody of the Unlted Statee Poetal
Service wlthin the State of New York.



That deponent further eays
hereln aad that the addrees aet
of the pet l t loner.

Sworn to before me
27th day of March,

that the
forth on

sald addressee
sald wrapper ls

ls the petl"tLoner
the last known address

thls
1 9 8 6 .

tLzed to adntnlster
Tax Law sect



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Efstathlos Adanldes
Off l"cer of Adanldes Service Stat lon, Inc.

for Redeternlnation of a Deflclency or Revleion
of a Deterntnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 / l /78-5 /3 I182.

AFFIDAVIT OF MAILING

In the Matter of
o f

Adanides Servl"ce

the Petltlon

Stat lon, Inc.

for Redet,ermlnatlon of a Defictency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) Zg & 29 of the Tax Law
for  the  Per lod  L2 lL /78-513L182.

State of New York :
s a .  :

County of Albany 3

Davld Parchuck/Connie llagelund, being duLy eworn, deposes and saye that
he/she Ls an enployee of the State Tax Comiselon, that he/ehe ie over 18 yearg
of age, and that on the 27th day of March, 1986, he/she served che wlthln
nottce of declslon by certlfled mail upon Efetathlos Adanl.des, Officer of
Adanides Servlce Statlon, Inc. the petLtloner ln the wlthln proceedlng, bI
enclosing a true copy thereof in a secureLy sealed poetpaid wrapper addreesed
as foll-ons:

Efstathios Adaml.des
Off lcer of Manldes Service StatLon, Inc.
32 Htghf leld Ave.
Port Washlngton, Ml 11050

and by deposltl.ng saoe enclosed in a postpaid properly addreesed wrapper Lo a
post offLce under the exclusLve care aad custody of the Unlted States Poetal
Service wLthln the State of New York.



That deponent further says
hereln and that the addregs set
of the petLt loner.

before ne thls
o f  March ,  1986.

addreseee ls the petitioner
wrapper l"e the last known addrese

that the said
forth on said

Sworn to
27th day

rLzed to adnlnleter
to Tax Law sec



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeticLon
of

Adamides Servlce Statlon, Inc. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revlslon :
of a Determinatlon or Refund of Sal-ee & Use Tax
under Artl"cle(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  Lz lL l78-513L/82 .

In the Matter of the Petltl"on :
o f

Efstathlos Adauldes :
Officer of Adanldes Service Station, Inc.

for RedeterrnLnatl"on of a Deflclency or Revlsion :
of a Deternlnatton or Refund of Sales & Uee Tax
under Art lcLe(s) 28 e 29 of the Tax Law :
fo r  the  Per lod  Lz lL178-5 /3L /82 .

State of New York :
s s .  :

County of Albany 3

Davl"d Parchuck/Connle hagelund, being dul-y eworn, depoees and says that
he/she ls an employee of the Scate Tax Comnl.sgLon, that he/she ls over 18 years
of ager and that on the 27th day of March, 1986, he/she served the withln
notlce of decislon by certlfled mail upon John G. Dalton, the representatlve of
the petltloner ln the wlthln proceedlng, bI encJ-osLng a true copy thereof in a
secureLy sealed postpald lrrapper addressed as follows:

John G. Dalton
223 Matn St.
Port llashlngton, NY 11050

and by deposlting same enclosed ln a postpald properly addreesed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Poatal
Servtce withln the State of New York.



That deponent further says that the sald addreesee ls
of the petlcloner hereLn and that the address aet forth on
laet known address of the representatLve of the petitl"oner.

the representatlve
satd wrapper ls the

Sworn to before me thls
o f  March ,  1986.

Authdflzed to adnLnist,er
pursuant to Tax Law sectto



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 27 ,  1986

Efstathl.os Adanldes
Offlcer of Adanldes
32 Hlghf leld Ave.
Port Washlngton, NY

Servlce Stat lon, Inc.

1 1 0 5 0

Dear Mr. Adamldes:

Please take aotlce of the declel,on of the State Tax ComtssLon encloged
herewith.

You have now exhausted your rtght of revtew at the admLnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adveree decLsLon by the State Tax Counlsslon may be LnstLtuted only under
Article 78 of the Civll Practlce Law and Rules, and must be connenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 rnonthg fron the
date of this not lce.

Inqulrles concernl-ng the computation of tax due or refuad allowed Ln accordance
wl"th thLs dectslon may be addressed to:

NYS Dept, TaxatLon and Flnance
Law Bureau - Litlgatlon Unl.t
Bulldlng #9, State Campus
Albanyl New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: TaxLng Bureau?s Representatlve

Petitloner I s Representatlve :
John G. Dalton
223 Matn St.
Port  Washington, NY 11050



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 27, 1986

Adanldes Service Station, Inc.
375 Plandome Rd.
Manhaeset,  NY f f030

Gentlemen:

PLease take notlce of the decl"sLon of the State Tax Conmlesion encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ln court to revl-ew ao
adveree decLsion by the State Tax ComLsgton nay be lnstltuted onJ.y under
Artl"cle 78 of the Cl"vll Practlee Law and Rulesr and must be commenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 monthe from the
date of thLs not lce.

InquLrles concernlng the computatlon of tax due or refund aLLowed l"n accordaoce
wl"th thls decision rnay be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Lttigatlon Unlt
Butldlng #9, State Carnpue
Albany, New York 12227
Phone # (518) 457-2070

Very truly youre'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

Peti t lonerrs Representat lve:
John G. Dalton
223 Main St.
Port  Washington, NY 11050



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ADAMIDES SERVICE STATION, INC.

for Revision of a DetermlnatLon or for Refund
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Perlod December l, LgTg
through May 31, 1982.

DECISION

In the Matter of the Petltion

o f

EFSTATHIOS ADAMIDES
OFFICER OF ADAMIDES SERVICE STATION, INC.

for Revision of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod December 1, L97g
through May 31, L982.

Pet l t loners, Adamides Service Stat lon, Inc.,  375 Plandome Road, Manhaeset,

New York 11030 and Efstathios Adarnldes, Off lcer of Manides Servlce Stat lon, Inc.5

32 lllghfteld Avenue, Port Washlngton, New York 11050, ftled petl"tlons for revislon

of determinatlons or for refunds of salee and use taxes under Articl-es 28 and, 29

of the Tax Law for the period December 1, 1978 through l4ay 31, 1982 (FlLe Nos.

43046 and 43047).

A hearlng was held before Arthur Johnson, llearing Officer, at the offices

of the State Tax Connnlssion' Two World Trade Center, New York, New York, on

Apr i l  2 ,  1985 a t  9 :15  A.M. ,  wLth  aL l  b r le fs  ro  be  submi r red  by  JuLy  22 ,  1995.

Pet i t loners appeared by John G. Dalton, Jr. ,  Esq. The Audlt  Dlvis lon appeared

by John P. Dugan, Esq. (Angel-o Scopel l - i to,  Esq.,  of  counsel) .



I. Whether the Audlt

due from Adanl"des ServLce

a thlrd party.

II. Whether the Audlt

the above deternlnatlon.

-2-

ISSUES

Dlvlelon properly determlned

Stat lon, Inc. on the basis of

addltlonal sales taxee

purchases obtalned from

Dl"vl"sion properl-y Lnposed a fraud penalty based oa

III. Whether a consent extendlng the perlod of llnltatlon for aseesgment of

sales and use t,axes was invalid because lt was executed by a representatl.ve

whose porrer of attorney nas l_ncompl-ete.

IV. Whether Efstathlos Adanides ls personally llable for the sales taxeg

due from Adanides Servlce Statlon, Inc.

v. Whether petltlonersr constltutlonal rlghts to due procese were vlol,ated

by documents constl"tuting materlal evldence belng made part of the record

without the preparer of such documents being present for confrontatl.on and

cross-examtnatlon.

FINDINGS OF FACT

1. Pet,ltl-oner Adanldes Service Statlon, Inc. (r'Adanides'r) operated a Gulf

gasollne servi.ce statlon located at 375 Plandone Road, llanhasset, New York.

2. On Decembet 20, L982, as the result of an audlt, the Audlt DlvlsLon

issued a Notlce of Determlnatlon and Demand for Paynent of Sales and Use Taxes

Due agalnst Adanides coverlng the perlod December l, 1978 through May 31, 1982

for  taxes  due o f  $50,315.15 ,  p lus  f raud pena l ty  o f  $25,157.58  and in te res t  o f

$L2,240.4L, fot  a total-  of  $87,7L3.L4. on the same date, a not lce for the game

amount was lssued against petltloner Efetathlos Adamldes as offlcer of Manides.

3. A consent extendlng the perlod of ltnitation for assessment of sales

use taxes was executed by George Dounl.asr 8ccouotant, on November 16, 1981.
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Said consent extended the time for lssulng an assessment for the taxable

periods December 1, 1978 through August 31, 1981 to December 20, L982. Adaml"des,

by power of attorney also dated Novenber 16, 1981, had appolnt,ed George Doun{as

as i"ts representatlve before the Department of Taxatlon and Flnance. The power

was slgned by two wltnesses and the appointed representatlve. It lndl"cated that

the type of tax tnvolved was sales tax; however, the periods or years were not

l lsted on the power.

4. The Audtt Dlvlslon requested that Adamtdes provlde certaln books and

records for audlt. Adanldes dld not furnish the general J-edger, recorde of

dally recelpts, or the worksheets used ln computi"ng the sales reported oo sales

tax returns. In addition, purchaee lnvoices and sales l"nvolces were lnconplete.

In order to verlfy gasollne purchases, the Audlt Dlvision contacted Adamldesr

suppl lers of gasol lne (Gulf  011 Corporat lon ["GuIf" ]  and Nobek).  The suppl lerg'

records showed that Adanides made purchases of $3741451.00 fron Gulf  and $18r670.65

from Nobek for the perlod December l ,  1978 through November 30, f981. Federal

and state gasoline taxes were added to these amounts to deternlne total purchases

ot $446,339.43. The cash dl"sbursements journal ehowed gas purchases of $171,3L7.70

for the period December 1, 1978 through August 31, 1981. Total  sal-es recorded

ln the cash recelpts journal for the sa.me perlod were $111,600.00. Gross sales

reported on federal income tax returns exceeded the gross sales on the sales

tax returns for the period December 1, 1978 through October 31, 1980 by

$106,530.00 .  Bank  depos l " ts  nere  $L72,582.00  h tgher  than sa les .  Based on  the

foregoing comparisons, che Audlt Divislon concluded that taxable sales were

grossly underreported and that the books and records were unrellable for audlt

purposes. The auditor went to the business premlses on October 27, 1981 and

obtalned the selllng prlces for each grade of gasollne. The auditor then
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computed gross  pro f l t s  o f  9 .45e,11 .05q and 10 .71C per  ga l lon  respec t ive ly  fo r

regular, unleaded and super unleaded gasoline using these selllng prtces and

appllcable costs received fron Gulf aod Nobek. The gross profits were applled

to total gallons purchased as per the thlrd party veriflcatlon by grade of

gasol ine 8o arr ive at total  gross prof l t  of  $46,141.00 which, when added to the

purchases (excludlng the state gasoline tax), resulted in taxable gaeoline sal-es

o f  $457,001.00 .  The Aud l t  D iv ls lon  es t imated  o l .L  sa les  o f  $ l I '425 .05 .  Pr l .o r

audlt experience showed that o11 saLes represented 2L percent of gaeollne sales.

Repair sales were also estlmated due to incomplete sales lnvolces. The Audlt

Dlvls lon had al l  the sales lnvoices for repalrs for the perLod Aprl l  1,  1981

through Aprl l  15, f981. These involces amounted to $2,4L5.20. Thla f tgure l tas

used to estLmate repair  sales of $188,385.60 for the perlod December I '  L978

through Novenber 30, 198I ($1,207.60 per week x 156 weeks).  The conblned audlted

taxabl-e sales total led $656,812.53 as conpared to taxable sales reported of

$123,116.00 ,  leav ing  a  d l f fe rence o f  $533,696.53  or  an  under repor t lng  fac to r  o f

433.49 percent. The audlt was updated to lnclude the perlod December 1, 1981

through May 31, 1982. The error rate l ras appl led to reported sales of $40,831,00

for this perlod whlch lncreased the unreported taxable sales to $710'693.79 with

tax due thereon of $501315.15. The Audit  Dlvls lon did not request or revlew any

further books and records for the updated perlod. The Audit DLvislon asserted

the fraud penalty because the purchases of gasollne were substantially greater

than the taxabLe sales reported.

5. Petitloner Efstathlos Adanl"des imigrated to the United States from

Greece Ln L972. He worked as a mechanlc untll- L976 when he opened hls own

gasollne statlon. Mr. Adanl.desr fluency ln the Engl-lsh language wae nininal.

His education in Greece was equivalent to a hlgh school educat,ion ln the Uulted
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States. He had no education pertalnlng to bookkeeping or tax matters of any

nature. Mr. Adanldes hired George Dounias, a pubJ-lc accountant' to keep his

books and records and to prepare all necessary federal and state tax returns

for the buslness. He chose Mr. Dounlas because he spoke Greek. The sales

tax returns nere prepared by Mr. Dounias.

6. Efstathlos Adanldes hras the president of and a dl"rector of Adanldeg.

He was the sol-e person responsl.bLe for the day-to-day managemenc and flnanclal

affairs of the buslness.

7. Petltioners contend that the adnlsslon into evidence of lnformatton

obtalned from Adamldesr suppllers vlolated petltlonersr contitutlonal- rlghte of

confrontation and cross-examlnatlon.

CONCLUSIONS OF LA!il

A. That sect lon 1138(a) of the Tax Law provldes that "1f a return when f lLed

ls incorrect or lnsufflcientr the amount of tax due shall be deternlned by the tax

commlsslon from such lnformatl.on as may be avallabLetr and authorlzes, where neceasary'

an estimate of tax due "on the basis of ext,ernal indices" lncludlng purehases.

B. Petltloners maintalned lnadequate and lncompl-ete books and records.

Moreover, the tnconsistencLes between the books and records and the tax returns'

as well as the substantlal underreportlng of taxable sales dlsclosed by the

audlt ,  further estabLlshed the unrel labl l l ty of  pet l t lonerst books and records.

When books and records are lncomplete and unreLlable, the uee of external

lndlces ts permisslbLe (Matter qf Korba v. New York State Tax Comisslon, 84

A.D.2d 655).  Accordlngly,  the Audit  Dlvls lon properly determLned pet l t lonerst

tax l labi l l ty pursuant to the provisions of sect lon 1138(a) of the Tax Law. IC

was normal audlt procedure to update the audlt to lncLude the moat current

reporting period. The estimatLon procedure used to determine the taxes due
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for the period December 1, 1981 through May 31, 1982 was reasonable due to the incom-

plete and unrellable records made avallabLe for the other perlode under audit. The

burden nas upon the taxpayer to demonstrate that the audit method or the amount of

tax asaessed was erroneous (Matter of Surface Line Operators Fraternal Organlzatlon

v. Tul ly,  85 A.D.2d 858).  Pet lc loners fai led to sustaln thelr  burden of proof.

C. That sect lon 1145(a)(2) of the Tax Law was added by eect lon 2 of

chapter 287 of the laws of. 1975. During the perlod ln tssue, this paragraph

provlded:

ttlf the fallure to file a return or pay over any tax to the tax
cornnisslon wlthln the tlne requlred by thls artLcle ls due to fraudr
there shall be added to the tax a penalty of flfty percent of the
amount of the tax due (ln lieu of the penalty provlded for ln subpara-
graph ( i )  o f  paragraph one) ,  p lus  ln te res t . . . r r .

Sect lon 1145(a) (2) ot  the Tax Law was enacted by the Legislature with

whichthe intentlon of having a penal-ty provlsion ln the SaLes and Use Tax Law

was slmilar to that nhich already exl"sted Ln the Tax Law wlth respect to

def lc iencies of,  !q!er al la,  personal income tax (N.Y. Legls.  Ann.,  1975,

p. 350).  Thus, the burden placed upon the Audlt  Divls lon to establ l"sh fraud at

a hearl"ng lnvolvlng a deflciency of sales and use tax l"s the sane as the burden

pLaced upon the Audit Dlvlsion ln a hearing lnvoJ-vlng a deficiency of personal

lncome tax. A f lnding of f raud at such a hearing'r . . . requires, c lear,  def inl . te

and uoml"stakable evidence of every element of fraud, includlng willful, knowl-edge-

able and intentional wrongful acts or omlsslona constltutlng faLse representatlong,

resulEing ln dellberate nonpaynent or underpayment, of taxes due and owLng."

(Matter of  Walter Shutt  and Gercrude Shutt ,  State Tax Comlasion, June 4, L982).

D. That the Audlt Divlsl"on has not sustalned lts burden of proving that

the tmposltton of a fraud penalty ls warranted. The evldence ptesented did not

elearly establish whether petittoner Adanidesr sales tax returns for the period

in lssue were knowingly and dellberately flled ln a manner which reflected
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of tax col lected and due. Accordlngly'false tnfornation

the fraud penalty

E. That the

rras not a materlal

"3t '  was val ld.

and underreportl-ng

is cancel- led.

omittance of the

defect and thus

sales tax perlods on

the consent referred

the power of attorney

to ln Ftndlng of Fact

F. That petitioner Efstathlos Adanides lras a person required to collect

tax rf,lthln the meanlng and Lntent of sectLon 1131(1) of the Tax Law and,

therefore, ls personally ltable for the taxes due from Adamides ln accordance

wLth sect ion 1133(a) of the Tax Law.

G. That the contentlons of pett"tl"onere wlth respect to Issue V are ltlthout

nerit. It was Adamidesr own failure to maintaLn adequate books and records that

necessitated the use of thlrd party verification. As indl"cated ln Conclusion of

Lan ttBrt, the audlt procedures were proper and the burden lras upon the petltloners

to show that the assessment was erroneous. Petltloners had the opportunl-ty to

subpoena the l"ndl.vldual fron GuLf O11 Corporatlon responslbl-e for furnlshing the

gasoline purchases to the Audit DivlsLon or to subpoena the books and records of

Gulf Oil Corporatlon to chaLl-enge the accuracy of such informatlon provlded.

G. That the petltlons of Adanides Service Statl"on, Inc. and Efstathlos

Adanldes, as offl,cer, are granted to the extent lndicated ln Concluslon of LaIt

"D"; the Audit Divisl"on is hereby dlrected to nodify the notices of determlnation

and demand for paynent of sales and use taxes due issued Decembet 20, 1982; and

that,  except as so granted, the pet i t ions are ln al- I  other respects denled.

DATED: AJ-bany, New York

MAR 2 ? 1980

STATE TN( COMMISSION
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