
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Abltt Wlne & Llquor Corp.

for RevLsion of a DeterminatLon or for Refund
of Sales and Use Taxes under Articl-ee 28 and 29
of the Tax Law for the Perl-od September 1, 1978
through August 31, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 years

of age, and that on the 15th day of September, L986, he/she served the ltlthln
notlce of Decision by certlfled nal1 upon Abltt Wlne & Liquor Corp. the
petitloner ln the withl.n proceedlng, by encl-osing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Abltt Wl.ne & Liquor Corp.
85 Avenue D
New York, NY 10009

and by depositlng same encl-osed ln a postpald properly addressed rffapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the Petltloner
hereln and that the address set forth on sald rrrapper ls the last known address
of the pet i t loner.

Sworn to before me this
15th day of September, 1985.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl.tl.on
o f

Abttt tr'Ilne & Llquor Corp.

for RevlsLon of a Determination or for Refund
of Sales and Use Taxes under Artl.cles 28 and, 29
of the Tax Law for the Perlod September 1, L978
through August 31, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

David Parchuck/Janet M. Snayr being duly sworn, deposes and saye that
helshe Ls an enployee of the State Tax Conrmission, that he/she Ls over 18 years
of ager and that on the 15th day of Septenber, 1986, he served the wlthln
notice of Decislon by certlfied naiJ- upon Charles B. Llnn, the representative
of the petitloner ln the within proceedlng, by encloslng a true copy thereof in
a securely sealed postpald wrapper addressed as follows:

Charles B. Llnn
FeLn, Silberbush, Y..atz & Llnn
187 lda in  S t . ,  P .O.  Box  457
Tuckahoe, NY 10707

and by deposltLng same enclosed ln a postpaid properl-y addressed wrapper Ln a
post offlce under the excluslve care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee Ls the representatlve
of the petitioner herein and that the address set forth on sald wraPper is the
last known address of the representatlve of the Petitioner.

Sworn to before nre this
15th day of September'  1986.

r t,er oat
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

James McDonald
Officer of Abltt l{lne & Ltquor Corp.

for Revlslon of a Deterninatlon or for Refund
of SaLes and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Period September 1' L978
through August 31, 1981.

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the petltioner
forth on said lrrapper ls the last known addrees

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet l"t. Snaye belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 yeara

of age, and that on the 15th day of Septenber, 1986, he/she served the withln
notLce of Declslon by certlfied mal1 upon Jamee McDonald, Offlcer of Abitt Wlne
& Llquor Corp., the petitioner in the wlthln proceeding' by encloslng a true
copy thereof ln a secureLy sealed postpald rrapper addressed as follows:

James McDonald
Offl.cer of Abitt Wine & Liquor Corp.
85 Avenue D
New York, NY 10009

and by depositing same enclosed
post offLce under the excluslve
Service wlthln the State of New

That deponent, further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15th day of September, 1986.

ster oat
pursuant to Tax Law section L74



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Janes McDona1d
Off lcer of Abit t  Wine & Liquor Corp.

for Revl.sion of a DetermLnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl.od September 1, 1978
through August 31, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conrmissl.on, that he/she Ls over 18 yearg
of ager and that on the 15th day of September, 1986, he served the wlthin
notlce of Decislon by certified mail upon Charles B. Llnn, the representative
of the petitioner in the within proceedlng, by encl-oslng a true copy thereof ln
a secureLy sealed postpald nrapper addressed as follows:

Charles B. Llnn
Feln, Sll-berbush, Katz & Llnn
1 8 7  l l a i n  S t . ,  P . O .  B o x  4 5 7
Tuckahoe, NY 10707

and by depositing same encLosed in a postpald properl-y addressed wtapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal
Service wLthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petl.tioner herein and that the address set forth on sald wraPPer is the
last known address of the representatlve of the petltioner.

Sworn to before me thls
15th day of September, 1986.

n
pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

Septenber 15, 1986

Abltt tr'Ilne & Llquor Corp.
85 Avenue D
New York, NY 10009

Gentlemen:

Please take notlce of the Declslon of the State Tax Comml"sslon enclosed
herewith.

You have now exhausted your right of revlew at the adninletratlve level.
Pursuant to sectlon(e) 1138 of the Tax Law, a proceedl"ng ln court to revLen an
adverse declslon by the State Tax Coornl"ssl"on nay be lngtltuted only under
ArtLcle 78 of the Clv1l Practice Law and Ruleg, and must be commenced 1n the
Supreme Court of the State of New Yorkr Albany Countlr withl"n 4 months from the
date of thl"s not lce.

InqulrLes concercing the eomputation of tax due or refund allowed ln accordance
wlth thls decLslon nay be addreesed to:

NYS Dept. Taxatton and FLnance
Audtt Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representattve

PetLt lonerIs Representat lve:
Charles B. Llnn
Feln, Sllberbush, Katz & LLnn
1 8 7  M a l n  S t . ,  P . O .  B o x  4 5 7
Tuckahoe, NY 10707



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

September 15, f986

Jamee McDonald
Off icer of Ablt t  Wine & Llquor Corp.
85 Avenue D
New York, NY 10009

Dear Mr. McDonal-d:

PLease take notlce of the Decision of the State Tax ComLsslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the administratl.ve Level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding ln court to revlelr an
adverse dectsl"on by the Scate Tax Comlsslon may be lnstLtuted only under
Artlcle 78 of the Clvll Pracclce Law and Rulesr ord must be cormenced ln the
Supreme Court of che Stage of New York, Albany Countlr wlthln 4 months from the
date of thls notice.

Inqulrl"es concernLng the conputation of tax due or refund allowed la aecordecce
wLth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatton Bureau
Assesgment Revlerr Unlt
Buildlng #9, State Campus
A1-baoy, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxing Bureaurs Representattve

Petl.tloner' s Represeotatlve :
CharLee B. Linn
Fein, Sllberbush, Katz & Llnn
1 8 7  M a t n  S t . ,  P . 0 .  B o x  4 5 7
Tuckahoe, NY 10707



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the petltlon

of

ABrTT r'IrNE & LIQUOR CORP.

for Revision of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl.od Seprenber 1, 1978
through August 31, 1981.

DECISION

In the Matter of the petltlon

o f

JAI'{ES McDONALD
oFFICER OF ABITT WINE & LIQUOR CORP.

for Revlslon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod Septenber 1, 1978
through August 31, 1.98f .

Petltioner, Abttt WLne & LLquor Corp., 85 Avenue D, New York, New York

10009, fl.led a petl.tl.on for revision of a deterninatlon or for refund of eales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod Septenber 1,

1978 th rough August  31 ,  1981 (F l le  No.  39522) .

Petitloner' Janes McDonaLd, 85 Avenue D, New York, New York 10009, flled

petttlon for revlslon of a deternlnatlon or for refund of eales and use taxeg

under ArtlcLes 28 and 29 of, the Tax Law for the perlod Septenber 1, L978

through August  31 ,  1981 (F l le  No.  43995) .

A hearlng ltas coilmenced before Jamee Hoefer, Itearlng Offlcer, at the

offtces of the State Tax ComLseton, Two World Trade Center, New York, New

York' on June 4, 1985 at 9:15 A.M. and contlnued to concluston before the same

Hearlng Off tcer,  at  the sa,me locatLon, on Februat!  6,  1986 at 2t45 P.M., wlth
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aLl br lefs to be subnlt ted by Aprl l  30, 1986.

by Fel.n, Sllberbush, Katz & Llno (Charles B.

Audit Dlviston at all tlmes appeared by John

Esq. ,  of  counsel-)  .

Petltloners at all tlne8 apPeared

Llnn, Eeq.r of  couneel) .  The

P. Dugan, Esq. (Angelo A. ScopelLi to,

ISSUES

I. Whether the Audtt Dlvlsion properLy asseesed agal"nst petltloners a

penalty of 50 percent, based upon fraud.

rr. whether petltloners, tf not found subJect to the fraud penalty, are

l lable for the penalty Lnposed pursuant to Tax Law eect lon 1145(a)(1).

III. Whether reasonable cause exl"sted for petltlonerst fallure to pay che

proper salee tax due, thereby warrantl.ng cancellatloo of interest charges ln

excesa of mtnlmum interest.

FINDINGS OF FACT

l.  0n March 20, 1982 and January 20, 1983, the Audtt  Dlvls lon'  as the

result of a field examination, Lssued notlces of determlnatl.on and demands for

payment of sales and use taxes due to Abltt Wlne and Liquor Corp. (herelnafter

trAbittrr). The ootice dated March 20, Ig82, whlch encoupassed the pertod

Septenber  l ,  1978 th rough Auguet  31 ,  1979,  asseesed sa les  tax  due o f  $251507.60 ,

p lus  a  50  percent  f raud pena l ty  o f  $12,753.80  and ln te res t  o f  $9 ,114.78 ,  fo r  a

total  amount due of $47,376.18. The not lce dated January 20, 1983' whlch

lncluded Ehe perlod Sdptenber 1, 1979 through August 31, 1981' assessed eales

tax due of $91,793.76, plus a 50 percent fraud penal- ty of $451896.62 and

ln te res t  o f  $25,563.25 ,  fo r  a  to ta l  anount  due o f  $1631253.63 .  Not lces ,  a lso

dated March 20, 1982 and January 20, 1983, were lesued agalnst James McDonald

lndlviduaLly as an offl"cer of Abitt. The notLces lssued to Jamee McDonald

assessed amounts ldentlcal to those assessed agal"nst Abltt.
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2. On November 13, 1981, Abitt executed a consent exteodlng the perlod of

llnl"tatlon for assessment for the perlod Septenber 1, 1978 through November 30,

1978 to March 20, L982. Abttt executed a second consent, dated November 13'

L982, extendl.ng the perlod of linltatl.on for aesessment for the perlod Septenber

1979 through Novernber 30, 1979 to March 20, 1983.

3. At the heartng held heretn, petltl.oners conceded that the sales tax as

asgesged l"n the notlces lssued to Abltt was due and owlng. It was also conceded

that Mr. McDonald was personalLy LiabLe aa an offlcer of Abltt for paynent of

the sales taxes determlned to be due fron satd corporatlon. In thie proceedlng

petltloners seek to have the 50 percent fraud penalty cancelled and to have

statutory lnterest reduced to miniuum lnterest. The Audit Divlelon argued that

the 50 perceat fraud penalty should be sustalned and' l-n the alternatlve,

argued that lf petttloners I falLure to report the proper sales tax due ltas not

based upon fraud, that the imposltlon of a penalty pursuant to Tax Law section

f 145(a) (1) was warranted.

4. Durl"ng the perlod at issue Abltt rilas engaged in the retail Eale of

wlne and liquor. James McDonaLd was presl.dent of Abltt and tts sole offl"cer

and stockholder. Sonetlme ln 1982 the Audit DlvLsion coumenced a fleLd examlna-

tlon of petLtlonerfs books and records. Said books and records conel"sted of a

cash recelpts Journal and a cash dlsbursements journal. Petltloner dld not

malntatn saLes lnvol.cee, cash regtster tapes or any other verl.flable record of

taxable sales.

5. Durlng the course of lts examlnatlon the Audlt Dl"vleion compared gross

receipts per the caeh recelpte Journal-  ($2961582.00) to gross recelpts reported

on the sales tax returns and found no discrepancies. Purchases per Ablttre

cash dLsbursements Journal totalled $22L1978.00 and, when compared to reported

L ,
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gross sales, petLtloner,showed an overaLl narkup percentage of L33.649 percent

($296,582.00  d lv ided by  $221,978.00) .

6. Slnce Abtttfs books and records were l.nadequate, the Audlt DlvisLon

reeorted to a purchase nark-up analysLs to verlfy the accuracy of reported

gross sales. In order to verl.fy purchases ehown per Ablttrs cash dlebursement

journal, the Audit Dl"vLsion requested lnfornation from Ablttrs supplters

concerning purehases nade by Abttt during the perl"od in questl.on. Informatlon

recelved fron sald suppllers revealed that Abltt had made cash purchases of

wlne and l lquor total l lng $1r303,274.00. Audlted purchaees of $1r303'274.0O

were marked up L35.263 percentr produclng an audlted gross salee flgure of

$t11621849.00. Reported sales were subtracted fron audlted sales'  result lng ln

addltlonal taxable sales of $1 ,4661267.00 and addltlonal sales tax due of

$ 1 1 7 , 3 0 1 . 3 6 .

7. The Audlt Divlslon asserted the 50 percent fraud penalty agaloet

petltloners based solely upon the fact that purchases per Ablttrg booke and

records were understated by $1,081,296.00 and that saLee per Ablt t re books and

records were understated by $1 ,466,267.00. Other than the J-arge understatemeotg

of sales and purchases, there lras no other evldence presented to prove fraud.

8. Durlng the perlod at lssue James McDonald nas over 70 yeare old and ln

poor health. Mr. McDonald dld not appear at elther of the hearlngs held hereln

to offer hls testimony. The only evidence presented by petlttoner was hLs

letter dated JvIy 22, 1985 and an affldavlt from a llquor salesman who servlced

Abltt. In both these documents lt lrae asserted that Mr. McDonald wae an

absentee olrner and that the J.arge dlscrepancy between audlted eales and reported

sales and between audlted purchases and reported purctrases wae due to after

hour saLes belng nade by Ablttrs employeee.
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CONCLUSIONS 0F LAt'l

A. That sect lon 1145(a)(2) of the Tax Law was added by sect lon 2 of

chapter 287 of the laws of 1975. Durtng the perlod Ln lssue' this paragraph

provlded:

rflf the fallure to flle a return or to pay over any tax to the tax
commlssLon wlthin the tlne requl.red by thls artlcle ls due to fraud'
there shal-I- be added to tbe tax a penalty of flfty percent of the
amount of the tax due (ln lleu of the penalty provtded for ln
p a r a g r a p h  ( f ) ) ,  p l u s  l n t e r e s t . . . r r .

Sect lon 1145(a)(2) of the Tax Law was enacted by the Leglslature wLth the

lntentlon of havlng a penaLty provision ln the Sales and Use Tax Law which was

slnllar to that whlch al.ready exlsted Ln the Tax Law wlth respect to deflclencLes

of ,  ln te r  a l ta ,  persona l  l .ncome tax  (N.Y.  Leg ls .  Ann. ,  I975r  p .350) .  Thus ,

the burden placed upon the Audlt Divlsloo to establish fraud at a hearlng

lnvolvlng a deflclency of sales and use tax ls the sane as the burden placed

upon the Audlt Divislon in a hearlng lnvolvtng a defl.clency of pereonal lneome

tax. A f lndlng of f raud at such a hearlng ". . .  requlres clear,  deftni te and

unnlstakable evldence of every element of fraud, lncludlng wl"lLful' knowledgeable

and intentlonal wrongfuL acts or omlsglons conetltutlng false representattooer

result,ing ln dellberate nonpa)rnent or underpayment of taxes due and owing.'l

(Matter of tr{alter Shutt and Gertrude Shutt, State Tax Connnl.ssl"on, June 4,

1 9 8 2 ) .

B. That based on the evidence presented, the Audlt Dlvl"slon has not

sustalned Lts burden of provlng that the lnposltlon of a fraud penalty ls

warranted. However, there nonetheless emerges a pattern of conduct by Abltt

and James McDonald suffl"ctent to r{rarrant the inposltlon of a penalty pursuant

to Tax Law gect lon 1145(a)(t)  for the perl .od September 1, 1978 through August 31'

1981. Furthermore, the evLdence presented by petttloners ls lnsuffl"clent
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to show that reasonabl-e cause exlsted for fal"l-ure to pay Lhe proper sales tax

due. Accordlngly,  the assert ion of Tax Law sect l"on 1145(a)(1) penalty and the

lnposl.tlon of statutory lnterest charges are both sustained.

C. That the petltl"ons of Abttt Wine and Llquor Corp. and James McDonald

are granted to the exteot lndlcated Ln Concluslon of Law ttBt', 
9.11gg,; and that'

except as so granted, the petltlons are l.n aLL other respects denied.

DATED: Albany, New York STATE TN( COMMISSI0N

sEP r 51980
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