
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o fo,l"infilff ;l:li

for Redeternlnation of a Deflciency or Revlslon
of a Determinat,lon or Refund of Sales & Use Tax
under ArtLcle(s) 28 & 29 of the Tax Law
for  the Per lod l2 lL l79 -  8131182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng duly sworn, deposes and eays that
he/she ls an enployee of the State Tax Conmission, that he/she le over 18 years
of age, and that on the 28th day of May, 1986, he/she served the ril lthln notlce
of declslon by certlfled mait upon A & J Gtft Shops, Josephlne Vannl the
petltloner ln the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid !ilrapper addressed as follows:

A & J G l f t S h o p s
Josephl.ne Vannl
563 18 th  St ree t
West Babylon, NY LI704

and by deposltlng sane enclosed Ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unl"ted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and thac the address aet forth on sald nrapper ls the last known addrdae
of the pet l t l .oner.

Sworn to before me this
28 th  day  o f  May,  1986.

lnl"ste



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

A & J G l f t S h o p s
Josephine Vannl

for Redeterntnation of a Deficl"ency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artl.cle(s) 28 & 29 of. the Tax Law
f o r  t h e  P e r i o d  L 2 l L / 7 9  -  8 l 3 L / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Commlssion, that he/she ls over 18 yearg
of ager Aod that on the 28th day of llay, 1986, he served the wlthin notlce of
declslon by certLfied nall upon Robert C. Morse, the representatlve of the
petltioner ln the wlthin proceeding, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Robert  C. Morse
199 Maln Street
l [hl te PlaLns, NY 10601

and by deposltlng sane enclosed in a postpald properLy addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representattve
of the petltioner hereln and that the address set forth on sald lrrapper l"s the
last knonn address of the representatlve of the petitioner.

Sworn to before me this
28 th  day  o f  May,  1986. F 'rA . t

Lzed to admlnlste
to Tax Law sec

baths
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YLay 28, 1986

A & J G l f t S h o p s
Josephl.ne Vannl
563 t8 th  S t ree t
West Babylon, NY LI704

Dear Ms. Vannl:

Please take notlce of the declslon of the State Tax ConmLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admtnlstrattve Level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng l"n court to review an
adverse declslon by the State Tax Conmlssl"on may be instLtuted only under
Artlcle 78 of the CtvlL Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wLthLn 4 monthe fron the
date of thls not ice.

Inqulries concerning the computation of tax due or refund al-lowed ln accordaoce
with thls declsion may be addressed to:

NYS Dept. Taxation and FLnance
Audtt Evaluation Bureau
Assessment Review Unlt
Butldlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive

Petl" t loner '  s Representattve :
Robert  C. Morse
199 Maln' Street
Whlte Plalns, NY 10601



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

of

A & J GIFT SIIOPS -
JOSEPHINE VANNI

for RevLsLon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod December 1, L979
through August 31, 1982.

DECISION

Peti t loner,  A & J Glf t  Shops - Josephlne Vanni,  563 18th Street,  West

Babylon, New York IL704, flLed a petltion for revlsLon of a deternlnatlon or

for refund of sales and use t,axes under Articles 28 and 29 of the Tax Law for

the period December 1, 1979 through August 31, L982 (Fl le No. 45605).

A hearLng was held before Jean CorLgllano, Hearl"ng OffLcer, at the offlcee

of the State Tax Cornmisslon, Two tr'Iorld Trade Center, New Yorkr New York, on

December 20, 1985 at 10:30 A.M. Pet i tLoner appeared by Robert  Morse, Eeq. The

Audlt  DlvisLon appeared by John P. Dugan, Esq. (Angelo A. Scopel l l to '  Esq.,  of

counsel) .

ISSUES

I. Whether the Audlt Dlvislon, utiLizlng external lndl"cesr properl|

deternlned addltlonal sales tax due from petltl.oner.

II. Whether all taxes were as€ressed prLor to the expiratlon of the statutory

perLod of ll,nitatl"on.

FINDINGS OF FACT

l. On May 20, 1983, subsequent to an audlt, the Audit Dlvl.slon leeued to

petLtloner, A & J Glft Shops - Joeephlne Vanni, a Notlce of Determlnatl"on and

Demand for Paynent of Salee and Use Taxes Due, assesslng saLes tax under
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Artl"cles 28 and 29 of the Tax Law for the period December 1, 1979 through

August 31, 1982 ln the amount of $4,900.11. plus penalty and lntereet.

2. A & J Glft Shops (ttA & J") nas a partnerehip conslstl"ng of Joeephlne

Vannl and her husband, Eugene, and Adel.e Gottron and her husband, Francls. A & J

sold brass and copper knlckknacks and household ltems, divldlng the responeiblllttes,

proflts and losses from the buslness aecordlng to verbal agreements among the

Part les.

3. A & J conducted sales from two or more locatlone. Mr. and Mrs. Vannl

were priuarlly responslbLe for garage sales held ln Suffol-k Countlr whlle

Mr. and Mrs. Gottron nere prinarlly responsible for merchandlse soLd at the

Enpire State Flea Market in Westchester County (nore conmonly referred to as

the rfPortchester Flea Market") .  From Decenber 1, L979 through May 31, 1981'

A & J fll-ed sales tax returns which showed sales from these clro separate

locat lons.

4. On or about June 1, 1981, the partl"es lnvolved ln A & J obtalned a

separate certlflcate of authorl"ty to collect sales tax under the nane of llelen

I
VannL' (Identtflcatlon No. NY991402L290) and began to report sales nade at the

Portchester FLea Market under that number. Thl"s was done because Tax Compllaoee

agents observing the flea narket operatlons advleed petl"tioner that Lt was

obligated to dlsplay a val-id certlficate of authorlty. Petltloner understood

thls to mean that, l"t needed two dLfferent certiflcates -- oae for the garage

sales ln Suffol-k and one for the flea market sales ln Portchester -- rather

than a duplicate certlftcate lssued by the Department of Taxation and Finance.

Helen Vanni ls the nother of Eugene Vannl and
does not explain the reason why a certificate
obtalned under her name.

Adele Gottron. The record
of authorl"zatlon was
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5. The assessment at Lssue resulted from a program of audlting flea

market vendors. Tax Compl-iance agents visLted the Portchester Flea Market and

prepared flel-d sheets showlng the names of vendors, merchandl.se sold and other

mLscellany. Thls lnformatlon lras transnltted to the Audtt Dlvlelon. Based on

prlor experience, the Audlt Divlslon determined that a flea uarket vendorre

taxabl-e sal-es shouLd equal- approximatel-y ten times the rent paid to the Promoter

(tn thls case, $300.00 per nonth).  Because A & Jrs reported sales were subetant lal ly

less than this, A & J was contacted by l-etter and asked to appear for an audit.

At a meetlng with the audltor, Mr. Vanni appeared for A & J and stated that the

flea narket portlon of the business lras run by Mr. and Mrs. Gottron and that

the latter had begun to report sal-es from the flea narket under a seParate

ldentlflcatlon number. The audltor made a request for books and records to

verlfy sales for A & J. The only records made avail-able to hin by petltloner

were gales tax returns, a sample of purchase lnvolces and a sales Journal.

6. Because petltloner did not make availabl-e complete eales and purchase

lnvoices for the audlt perlod, the auditor deemed its reeords lnadequate to

verify taxable sales, conseguentlyr he empl-oyed a rental crlterla to determlne

taxabl-e sales. The audltor nul*tlpl-led A & Jrs average nonthly rent st the flea

market tlmes the number of monqhs ln the audit perl.od and nultlplled the result

by ten to est imate taxable salJs for the perl .od of $99,000.00 ($300.00 x 33 =

$9,900.00  x  19  =  $99,000.00) .  I le  then ca lcu la ted  an  er ro r  ra te  o f  42 .L27

by divtdlng audLted sal-es by t{ tal  taxable sales reported by A & J ($2,350.00,

which Lncluded sales uade at bdth the flea market and garage sale locations).

Taxable sales reported by A & { for each quarterly perLod under conslderatlon

were then increased by the errdr rate. ThLs resul-ted ln total audlted salee of
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$98,998.48. Tax due on thl.s anlount ($5,057.35) was decreased by tax patd ($157.24)

by A & J  to  ca lcu la te  a  to ta l  tax  due o f  $4 '900.11 .

7. The flea market businqss lras operated on weekends pursuant to an

lnformal agreement among the palrties who conetl.tuted A & J. 0n Saturdays,

Mr. Vannl purchased merchandlse from hls suppl-lers which he deLlvered to the

fl-ea narket. At the close of bfrsiness on Saturday, Mr. and l"trs. Gottron

totalled all sal-es nade from tttis shlpment of merchandise and turned over the

proflts fron these sales to Mr. Vanni. The Gottrons then relmbursed Mr. Vannl

for the purchases he made that day and added the unsold nerchandLse to thelr

standing lnventory. They retai]ned any profits from the sale of merchandLse ln

this inventory. From December 1, L979 through May 31, 1981, A & J reported

those sales representing Mr. Vapnlrs share of the buslness Lncl-uding flea

market and garage sales. Becaulse of a ml"sunderstandlng among the partl.es'

sales flowlng from Mr. and Mrs. Gottronts share of the flea narket buslness

lrere never reported. This restll-ted in an underreportlng of taxabl-e sales. As

of June 1, 1981, Mr. and Mrs. Qottron began report lng al l  f l -ea market sales

under the name of Helen Vannl. For the first six quarters of the audlt period,

A & J reported total  sales of $1r135.00. In contrast,  Helen Vannl reported

sales of $7,065.00 ln the last four quarters of the audlt  per lod wlth a tax due

thereon of $400.08. I t  ls the pet l t lonerts posit lon that i t  has no tax l labl l l ty

for any sales made from the Porltchester Fl-ea !trarket after June 1' 1981.

8. Mr. Gottron conceded t]hat he never kept a complete record of tndlvidual

sales made at the fLea market. At the end of each day, Mrs. Gottron ll.eted

from memory each ltem sold and the price lt was sold for (prices were negotfable);

this llst became the basLs for deterninLng gross recelpts and saLes taxes due.

lltrlle petitioner conceded that there had been some underreportLng of salee
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durl-ng the audlt perlod, it rnat{talned that lt kept sufflcient and adequate

records for New York State saled tax purposes. In the alternative, petltloner

argues that even lf resort to erlternal tndlces \ras warranted, the use of a

rental crlteria to esttnate taxds due was arbltrary and dld not result ln a

reaeonable calculatlon of taxes idue.

9. Petltloner performed lts own markup test using purchases for

of Deceuber 8, 1980 and an aver4ge eelling prlce for each lten. Thls

an average narkup per l tem of 3Q.54 percent.  At hearlng, pet l t loner

this narkup test and purchase records coverlng the 40 week perlod of

the week

ylelded

preeented

March 30,

1980 through December 8, 1980. Purchase records were incomplete ln that

lnvotces subnitted were from a dlngle wholesale companlr although A & J dtd

buslness with several suppLlersJ The record does not reveal whether the

purchases were for flea narket qales only or lncluded purchases for the garage

sales also.

10. A port l"on of pet i t lone{rs sales were made for resaLe. Pet l" t loner

est lnated whoLesale sales of $8,613.00 for the audit  per lod and submitted three

resale certificates for lndlvidr{als whose purchases allegedly nade up the bulk

of those sales. Petitloner dld not submlt any sales recel.pts, invoices or

other documents to verlfy these ]sales.

11. Because of vacat long, family l l lness and slack buslness perlods'

petltloner dtd not operate from the Portchester Flea Market durlng 30 weeke of

th'e I42 week audl.t pertod. Durllng most of these periodsr petltloner sublet lts

space to other vendors to use fqr storage of merchandlse.

12. PetltLonerrs Ne!il York State and Local Salee Tax Return for the perlod

December 1, 1979 through Februany 29, 1980 was late f l led on Januar!  22r 1981.



13. There was no

effect,  they were

the audlt  per lod,

dist l

one bus

bl-e difference between A & J and llelen Vannl.

entity whlch, during the last four quartersIn

o f reported les under tlro separate certiflcates of authorlty.

LUSIONS OF LAIil

A. That where a fll-ed re ls incorrect or lnsuffLclent, the amount of

tax due shall be determined froh such informatlon as may be avallable, but

t t [ i ] f  necessary the tax rnay be est imated on the basls of external lndLceg, such

as stock on hand, purchases, r{ntal  paid.. .or other factorsrt  (Tax Law, S1138,

subdlvls lon [a]) .  Pet i t lonerts fal . l -ure to retaln any ver l f iable record of

taxable sales recelpts as requl]red by sectlon 1135 of the Tax Law warranted the

Audtt Dl.vlsl.onrs resort to exte]rnal indices to verify taxable salee ln accordance

wlth sectlon 1138 of the Tax La]w (Matter of Korba v. State Tax Comisslonr 84

A.D.2d  6ss ) .

B. That where, as here, lhe taxpayer has neglected to keep the requlslte

records, a method must be devlled for ascertainlng the actual taxes due. ?he Audlt

Dlvision has a duty to choose i nethod reasonably calculated to reflect the g?xeg

due; however, exactness is not required where the partyrs own fal-l-ure to mal.ntaln

the proper records prevents lt (Mat te r  o f  I , l .  T .  Grant  Co.  v .Joseph,  2  N.Y.2d  195;

Matter of Markowltz v. State Conunisslon, 54 A.D.2d, L023 aff  fd 44 N.Y.2d 684).

In l tght of  the fact that pet i

the purpose of conductl.ng a te

enployed was reasonable.

Lonerrs records were wholly inadequate even for

perlod and markup audit, the audLt methodology

C. That petitioner has eqtabLlshed that lt dld no busl.ness at the Portchester

Flea !trarket during 30 weeks of the 142 week audit perlod (Flndlng of Fact

rr l l r ' ) .  Accordingly,  pet l t lone{ts tax l labl l i ty shal l  be recomputed by reduclng

total audited taxable sales and sales tax due thereon by twenty-one Percent.
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D. That when petltloner declded to extend lts operatlons from garage

sales ln Suffol-k County to the Portchester Flea Market, lt should have fl1ed an

amenduent to lts certLficate of authorlty, thus enabLing the Reglstratlon and

Returns Processlng Unit to l"ssue a duplicate certlficate of authorlty for the

second l-ocat ion (20 NYCRR 533.1tal t3l  and [4]) .  By lmproperly applylng for a

new certifl"cate of authority, while falllng to make available conpLete aod

separate recorde for each allegedly separate entltyr petltioner prevented the

Audit Dlvisl"on from accurately apportlonlng tax llablllty between A & J and

Helen Vanni. Furthernorsr petltloners fal"l-ed to show that t!i lo eeparate eatlties

actually existed. Under the cireumstancesr the Audl.t Dlvislon correctly

assessed 11ab11-1ty agalnst petitloner for all flea market and garage sales

whlch occurred durLng the audlt perlod. To matntain consistenclr taa returnE

filed by Helen Vannt and tax returna flled by petitloner shaLl- be treated ae

one. The Audlt Divlsion shall recompute taxes due from petLtioner accordlngly'

glvlng an aLlowanee to petl"tioner for sales taxes pald by HeLen Vannl" durlng

the audLt perlod.

E. That l.nasmuch as petLtloner had no sales receipts or recorde whateoever'

lt has fatled to establlsh that any of its sales were for resale. The resale

certlficaces provided aud the sunmarLes of sales prepared for hearlng are

worthless for this purpose without aome record kept ln the normal couree of

business to verl.fy the actual amount of such sales.

F. That no assessment of additLonal tax shall be nade after the expiratlon

of more than three years from the date of the fll lng of a return (Tax Law'

$1147tb1).  Pet l t ioner f l led a sales tax return for the period December 1, L979

through February 29, 1980 on January 22,1981. The assessmeot for that t lme

pertod, issued on May 20, 1983, was made wlthln the Btatutory perlod of limltation.
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G. That the petltlon of A & J Gift Shops

the extent lndlcated ln Concluslons of Lalr ttC"

on May 20, 1983 ehal-l be nodlfied accordlngJ-y;

pet i t loo is denled.

DATED: Albany, New York

- Josephine Vanni'

and rrDrr; that the

and, in all other

le granted to

notl.ce lssued

respects, the

STATE TA)( COMI{ISSION

MAY 2 81986
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