
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Zorba Endicott  Restaurant Corp.,  Inc.
dlbla The Red LLon

for Redeterminatlon of a Deficiency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  1 2 / L 1 7 6  -  t 2 l L 4 / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, beLng duly sworn, deposes and says that he ls an employee
of the State Tax Coumlsslon, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the withln not lce of Decision by cert l f led
mail upon Zorba Endicott Restaurant Corp., Tnc. dlbla The Red Lion' the
petltioner in the within proceeding, by enclosl.ng a true eopy thereof ln a
securely sealed postpald wrapper addressed as fol l -ows:

Zorba Endlcott  Restaurant Corp.,  Inc.
dlbla The Red Llon
c/o Theodosis J.  Totol- is
55 Washington Ave.
Endl.cott, NY 13760

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addreasee ls the petitloner
herein and that the address set forth on sald wrapper ls the last known address
of  the  pe t i t loner .

Sworn to
29th day

before
of !Iay,

me this
1 9 8 5 .

rlzed to nlster oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Zotba Endicott  Restaurant Corp.,  Inc.
dlbla The Red Llon

for Redetermlnation of a Defl.cLency or RevLsl.on
of a Detennination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  L 2 / 1 1 7 6  -  L 2 l L 4 / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, beLng duly sworn, deposes and says that he le an employee
of the State Tax Cormlssion, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the wlthln not ice of Decision by cert i f ied
mal l  upon Theodosls J.  Totol ls,  the representat lve of the pet i t loner in the
withln proceedlng, by enclosl.ng a true copy thereof in a securely sealed
postpaid lrrapper addressed as follows:

Theodosis J.  Totol is
55  Wash lng ton  Ave. ,  P .0 .  Box  397
Endlcott ,  NY 13760

and by depositLng same encl-osed in a postpald properl-y addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States Postal-
Servlce wl.thin the State of New York.

That deponent further says that the sald addreasee is the rePresentatlve
of the petitioner herein and that the addreas set forth on saLd !flraPPer ls the
last knovm address of the representat lve of the pet i t ioner.

Sworn to before me thls
29th d,ay of Maye 1985.

horlzed to ster oaths
pursuant to Tax Law sect ion L74
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llay 29, f 985

Zorba Endlcott  Restaurant Corp.,  Inc.
d,lbla The Red Llon
c/o Theodosis J.  TotoLis
55 Washington Ave.
End ico t t ,  NY 13760

Gentlemen:

Please take notice of the Declslon of the State Tax Connnl.ssfon encloeed
herewith.

You have now exhausted your rlght of revLew at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to revlert an
adverse decisLon by the State Tax Comrnission may be instituted only under
Article 78 of the Civil Practlce Law and Rules, and must be cormnenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 monthe from the
date of this not ice.

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
with this decl .s lon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
Building /f9, State Campus
Albany, New York 12227
Phone if (518) 457-2070

Very truly yours,

cc: Pet l . tLonerrs Representat lve
Theodosis J.  Totol ls
55  Wash lng ton  Ave. ,  P .O.  Box  397
End lco t t ,  NY 13760
TaxLng Bureaurs Representatlve

STATE TN( COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ZORBA ENDICOTT RESTAURANT CORP.,
DlBlA THE RED LION

for Revislon of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod December
th rough December  14 ,  L979. '

INC.

Refund
28 and 29

1 ,  L 9 7 6

DECISION

PetLt ioner,  Zorba Endicott  Restaurant Corp.,  Inc. d/bla Ttre Red Llon'  c/o

Theodosis J.  Totol ls,  55 l^Iashlngton Avenue, Endicott ,  New York 13760' f l led a

petitLon for revlslon of a deternlnatlon or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the perlod December l, 1976 through

December 14, 1979 (Fl le No. 32135).

A fornal hearing rras conmenced before Dennls M. Galllher' Hearing OffLcer'

at the offices of the State Tax Commlsslon, 164 Hawley Street, Binghamton' New

York, on January L2'  1984 at 1:15 P.M., cont inued at the same off lces on

May L7, 1984 at l :15 P.M. before Arthur Bray, I lear lng Off lcer,  and contLnued to

concluston at the same offices before Arthur Brayr Hearlng Officer, on June 20'

1984 at 12:00 noon, wlth al l -  br lefs to be submltted on or before November 23'

1984. Pet i t ioner appeared by Theodosis J.  Totol ls,  Esq. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Anna ColeLlo, Es{. ,  of  counsel) .

ISSUES

I. Whether the Notlce of Determinatlon and Demand for Payment of Sales

and Use Taxes Due was tinely served upon petitioner.



II. Wtrether the Audlt

use taxes assessed agalnst

assets of a restaurant.

-2-

Dlvislon properl-y determlned the amount of sales and

petitloner as the purchaser ln bul-k of the business

FINDINGS OF FACT

1. On Novenber 30, L979, the Audit  DlvLslon recelved a Not l f lcat lon of

Sale, Transfer or Asslgnnent ln Bulk notlfylng the Audlt Dlvlslon that petltloner,

Zotba Endicott Restaurant Corp., Inc., was planning to purchase a restaurant

fron Darbo, Inc. dolng buslness as The Red Llon (t ' the Restaurantrr) .

2.  0n Decenbet 7, 1979, the Audlt  Divls lon issued to pet i tLoner a Not lce

of CLaln to Purchaser. The Notlce advLsed petl.tioner of a possLbl-e clalm for

New York State and locaL sales and use taxes.

3. On Februaty 26, 1980, the Audlt DlvLslon issued a Notice of Deternlnatlon

and Demand for Paynent of Sal-es and Use Taxes Due to petitLoner assesslng sales

and uee taxes in the amount of $9S,345.39, plus penal- ty of $689.27 and lnterest

of $4,872.07, for a total  amount due of $40,906.73. The Notice advised pet l t loner

that the foregoing taxes were determined to be due from Darbo, Inc. dolng

buslness as The Red Llon and represented petitlonerfs lLablJ-ity as a purchaser

in accordance wlth sect ion 1141(c) of the Tax Law. The Notice also stated that

pet i t ionerts paSrment of $4r200.00, which had been hel-d in escrow' wouLd be

appl ied to thls assessment.

4. 0n Jul-y 12, 1.982, pet l t loner f i led a perfected pet l t lon al leglng'  ln

part, that lt had recelved an untimely assessment by the Audlt Divlsion and

that the amount assessed by the Audlt Diviston was in error. At the hearlng,

the petition was supplemented by arguments that al-l of the Restaurantts records

were avallable and could have been examlned, that the audit compared the

federal returns whlch were computed on the accrual accountlng method wlth
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purchase records malntalned on a cash accounting nethod based upon the check

disbursements Journal, that there lrere errors ln the statlstlcal methods used,

that there rras no test of the number of portlons yl.eJ.ded by a glven quantlty of

food, that no consideratlon was glven to the lnventory maLntalned by petltlonert

that the seasonal- fLuctuatlons of the restaurant should have been taken lnto

account, and that the period of tine the restaurant nas closed due to a flre

was not consldered.

5. At the outset of  the audlt ,  the Restaurantrs sales journal and cash

dlsbursenents Journal were exanlned. In addltlon, the audltor revlewed the

Restaurantrs federaL lncome tax returns for the years L977 and L978, varlous

purchase involces and guest checks. Ttre Restaurant dtd not malntaln a purchaees

Journal.

6. The Audlt Dlvislon examlned the Restaurantrs gueet checks for the days

August 19, L977, February 18, 1978 and January 16, 1979 and found that the

guest checks were not in proper numerical sequence. The examlnatlon revealed

that approxlmately tnenty-two percent of the guest checks were mlsslng fron the

groups of guest checks reviewed. At the hearlng, petitloner establlshed that

i t  was the Restaurantts pract ice to f i le guest checks on the date when the

payment was received and not according to the date the sal-e was made.

7. The Audit DivisLon also revlewed the Restaurantrs check dLsbursements

Journal in detall for the entlre audit period and compared the amounts found

thereln with the purchases reported on the federal return. For the year L977,

the Audit Division found that the check dlsbursenents Journal dlsclosed purchases

of  $169,978.1B wh iLe  the  federa l  re tu rn  repor ted  purchases  o f  $1651034.00 .  For

the year L978, the check dlsbursenents Journal disclosed purchases of $156, L04.29

whl1e the federal  return reported purchases of $134r696.00.
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8. The Audit DLvlsion concluded that the Restaurantrs records were

lnsufficient because of the number of mlssLng guest checks, the difference

between the amounts recorded ln the check dl.sbursenents journal- and the federal

returns and the understatement of purchaees on the federal returns. As a

result' the Audlt Divlsion concluded that a markup test on four neals senred by

the Restaurant was warranted.

9. In order to deternlne the markup on food, the audltor worked closely

with Wtlliam Farrell Mull-en, the president of Darbo, Inc. Because a menu waa

not provlded, the audltor utll lzed dal1y surmary sheets which llsted the items

or entrees that were being soJ-d and the prlces. Wlth Mr. Mullen's coneent, the

markup on four dLnners was determlned usLng the purchase involces that correeponded

with the selllng prlces on the dally surmary sheets that were reviewed. The

food markup that rra6 computed was weighted as to the total amount of purchaeee

for the various entrees. The computatlons resulted ln a food markup of 174.38

percent.

10. In order to deternLne the total- purchases durlng the audlt perlod' the

Audit  Divtsion began wlth the total-  purchases of $399,002.13 during the audit

perlod found ln the check disbursenents journal. The Audlt DlvlsLon then

reduced this figure by estimated non-food purchases of $917.70. The amount wag

further reduced by $3,928.01 because of a f i re loss. The amount of the f l re

loss was substantlated by an insurance claim submitted by Mr. Mull-en.

11. The Audit DlvLsion al-so reduced the amount of the Restaurantts purchases

by $19'753.7L as an al-lowance for the loss of food and enpJ.oyee meals. In

addit ion, $51629.81, or 1.5 percent of purchases after the above adjustments'

was subtracted as an all-owance for prlce discounts for such pJ.ans as Dlne-A-D|ate

CLub. In order to cal-cul-ate the amount of the prLce dl.scount allowance, the
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Audlt Dlvislon reviewed the cash value of Dine-A-Mate tlckets for the months of

JuJ.y, August and September of 1979.

L2. As a result of the foregolng adJustmentsr total food purchases for

resale were calculated to be $3681772.90. The markup of 174.38 percent waa

then nult ip l ied by the food purchases of $368r772.90 result lng ln audLted

taxable food sales of $1r0111839.08. The auditor then subtracted the reported

food sales of $705 ,932.32 result lng ln addit ional taxable sales of $305 '906.76.

A margin of error of 43.33 percent lras computed by divtdlng the addltlonal

taxable food sal-es by the reported taxable food sales. The nargln of error

rate lras then nulttplled by the taxable food sales and sales tax rate resulting

ln  sa les  tax  due o f  $21,4LL.62 .

13. The audltor also conducted an anal-ysis of bar sal-es. On the basle of

thls anaLysis,  bar sal-es were accepted as recorded.

L4. The audltor examined the Restaurantrs guest checks dated August 19'

L977, February 18, 1978 and January 16, L979. The examlnat ion dlsclosed that

sales tax was belng overcollected and not properly renitted. Therefore, the

audltor dlvided the sales tax overcol-lected by the total restaurant eash

receipts for the three day perLod to derive an overcol lect lon rate of 3.16

percent. The overcoll-ection rate lras then multlplted by the total- sales tax

due result lng ln addlt lonal sales tax due of $2,641.24.

15. The audltor revlewed the Restaurantts expense purchases for L978. A

margln of error rate of .83 percent was calculated by divldtng the total

audited taxable recurr ing expenses of $1r385.64 by the Restaurantte gross

purchases during 1978. The error rate lraa then multtplled by the total gross

purchases for resale during the audit perlod resultlng ln use tax due of

$ 2 9 8 . 4 5 .
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16. In the course of the audlt ,  two repalr  bi l ls upon whtch sales tax had

been lncorrectly conputed were dlscovered. As a result, additLonal sales and

use tax of 547.23 was found due.

17, The Audit  Divis ion assessed use tax due of $386.11 as a result  of  the

acquisl tLon of capital  assets. In addlt lon, the Audit  Divls lon asseeeed sales

tax of $5,562.51 for the perlod ended Novenber 30, 1979 for falLure to renlt

tax reported due with the return for the perlod ended Novenber 30, L979.

Last ly,  sLnce Darbo, Inc. dld not f l le a sales tax return for the perlod

Dec,ember 1, 1979 through Decenber 14, L979, addit lonal sales tax of $798.23 was

computed by applylng the Broome County sales tax rate to taxable sales of

$11,403.26  found l "n  the  Restaurant fs  books .

18. In the course of perfornlng the audlt, no attempt lras nade to compare

checks against the correspondLng lnvolces. In addLtlon, no adJustment was made

for lnventory slnce the Restaurant lras about to be sold andr 8s I resultr

inventory was not being replenlshed.

19. On October 22, L978, the Restaurant suffered flre damage and as a

resul- t  was cl-osed for a period of seven weeks. Durlng this perlod, pet l t lonerfg

records discLosed sales at the bar. However, thl"s was due to people paylng

past bl1ls. Once the Restaurant reopened, petLtloner had less Patronage than

bef:ore the f i re.

20. The Restaurantfs sales fl-uctuated durLng the year. The months of

Ju1y, August and September were considered t'slontt nonths, while saLes ltere at

thelr greatest durlng the nonths of October, November and December.

2I. During the period Ln lssue, the Restaurant was havlng flnancial

dif.ficulty. As a result, the Restaurant lras delinquent Ln paylng lts btlls by

as much as two years.
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22. It was the practice at the Restaurant that the "1ate walter" would

place al-l checks in order and account for all cash. The amounts ltould then be

total-led on a sunmary sheet. The followlng day, the bookkeeper would complete

the entrles wlth respect to sales that were charged. The bookkeePer would aleo

ver:ify that all entries on the sumnary sheet were proper. At the end of each

month, the records malntalned by the bookkeeper woul-d be revlewed by Darbots

accountant.

23. It was the Restaurantts practLce to purchase a substantial- portion of

its inventory at the begl-nnlng of each month. As a result, the value of the

Restaurantts inventory would decrease during the course of each nonth.

24. In determining the amount of the narkup on food, the Audlt Dlvlslon,

ln rellance upon lnfornatlon provlded by the Restaurantrs suppllers, utll lzed

welght meaaures to deternlne the nunber of servlngs. Ttrese welght measureat

however, did not take lnto account the chef's practlce of trlmlng and cutting

the oeat. In vlew of these factors, the Restaurant obtalned an average of

eleven neals from a fourteen to sixteen pound boneless strip steak. Slnllarly'

the Restaurant obtained on the average eleven meals from lts purchase of a

fifteen to seventeen pound rlb eye steak. Wlth respect to the prine and cholce

tenderl-oin of beef, there aras approximately a forty percent loss ln trLml.ng.

25. In determlnlng the cost of the lobster and sLrlol.n dinners, the cost

of the lobster tail was based on the purchase of African lobster tail. However,

African lobster taLl was onLy avalLab1e to petLtloner about eleven months a

year. Durlng one month of the year, petltLoner utllized BrazllLan lobster

taiLs whLch were fifteen percent less expensive than Afrlcan lobster talls.
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CONCLUSIONS OF LA}'l

A. That dur lng the relevant per lod, sect ion 1f4f(c) of  the Tax Law

provided, in part :

t'trIlthin nlnety days of receipt of the notice of the sale,
transfer, or assignment from che purchaser, transferee' or assignee,
the tax commlssion shall give notLce to the purchaser, transferee or
asslgnee and to the sel ler,  t ransferrer or assignor of the total
amount of any tax or taxes which the state clalms to be due from the
sel-l-er, transferrer, or asslgnor to the stater and whenever the tax
conrnlssLon shall fal1 to glve such notLce to the purchaser, transferee,
or assignee and the seller, transferrer or asslgnor wLthin nlnety
days fron receipt of notice of the sale, transfer, or asslgnmentt
such failure w:lll release the purchaser, transferee or asslgnee from
any further obligatlon to wlthhold any suma of money' ProPerty or
choses ln action, or other consideratton, which the purchaser,
transferee or assignee is requlred to transfer over to the sell-er'
transferrer or asslgnor, except that wlth respect to pending matters
such ninety day periods shall not begtn to run untll nLnety daye
after the effect ive date of thls provtslon." (Enphasls added.)

B. That sectLon lL47(a) (1) of  the Tax Law provldes:

rrAny notice authorized or requlred under the provlsions of th18
article may be gLven by nalling the same to the person for whom it is
lntended Ln a postpald envelope addressed to such person at the
address given in the last return flled by hin pursuant to the provi-
sions of thls artlcLe or ln any appllcation aaade by him or, if no
return has been ftled or appllcatlon made, then to such address aa
may be obtainable."

C. That since the Notice of Determination and Demand for Payment of Salee

and Use Taxes Due, dated February 26, 1980, was mailed withln nlnety days of

the recelpt of the notlflcation of the bul-k eale, the assessment lssued by the

Aud l t  D iv lsLon was t ime ly  [Tax  Law $$1141(c) ;  I147(a) ( l ) ] .

D. That sect lon 1138(a) of the Tax Law provides, ln part ,  that l f  a

return required to be flled ls lncorrect or lnsufflclent, the amount of tax due

sh.all be determlned from such lnformation as may be avallable. Thle section

further provldes that, if necessary, the tax may be estlnated on the basis of

external lndtces.
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E. That resort to the use of a test perlod to determlne the amount of tax

due must be based upon an insufficiency of record keeplng which nakes it

vlrtual-ly lnposslbJ-e to determine such l-labtllty and conduct a complete audlt

( t t r t t" t  
" f  

Ch.rt . i r ,  ,  65 A.D.zd 44).  Pet l t loner dld

maLntain books and records whlch were avallable to the Audlt Divlston. These

records, horsever, were insufflcient for verlflcatlon of taxable sales slnce the

guest checks were not ftled in a manner which rendered then readiJ-y acceselble.

Moreover, petltloner has not satisfactorlly explained the dlecrePancy between

the purchases refl-ected by tts records and the anount of purchaaea reported on

the federal returns. In this regard, there is no evldence that accruaL basts

records lrere presented to the Audlt Dlvlslon. Moreover, accrual basls recorde

were not presented at the hearlng. Accordlngly, the Audit Dl.vislon properly

deternined that the use of externaL l.ndices was proper.

F. That, in deternlnlng the amount of a sal-es tax aaaeaament, tt ls the

duty of the Audit DLvlslon to select a method t'reasonably calculated to reflect

t h e  t a x e s  d u e r ' ( s e e  M a t t e r  o f  G r a n t  C o .  v .  J o s e p h '  2  N . Y . z d  L 9 6 , 2 0 6 ,  c e r t .

den. 355 U.S, 869). When the Audlt DlvLslon enpl-oys such a method, lt becomes

incumbent upon the petltloner to establish errot (tl"tt"t 
"f 

U"y"t 
", 

St.

Cgnm. ,  61  A.D.zd  2231 227,  mot .  fo r  l v .  to  app.  den.  44  N.Y.zd  645) .

G. That petitioner has establlshed that the markup on food conputed by

the Audtt Dlvlsion was in error and shoul-d be recomputed in accordance with

Flndlngs of Fact t'24tt and ttzstt.

H. That, wlth the exceptlon of Concluslon of Law "Gt', petltLoner has not

establiehed that the anount assessed by the Audlt Dlvl.slon was lncorrect. In

this regard, lt is noted that slnce the nargln of error rate was applted to the

Restaurantts purchases, both seasonal fl-uctuatlons and the perLod of time the
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Restaurant nras closed were taken lnto account. In additlon' petLtloner has not

established that the lnventory adjustment for the flre loss, as substantiated

by the tnsurance cJ-aim, was in error. Lastly, petLtloner has not estabLished

that the adJustment for sales dLscounts was ln error. It ls noted that exactness

ls not requLred when lt ls petltionerta olrn fallure to malntaln proper records

which prevents exactness ln the determinatlon of sales tax liablllty (E!!g1{

Markowltz v.  State Tax Commlsslon, 54 A.D.2d, L023, aff fd.  44 N.Y.2d 684).

I. That the petltion of Zorba Endlcott Restaurant Corp., Inc. dlb/a Tl:re

Red Lion is granted only to the extent of ConcLuslon of Law "G" and the Audlt

DlvLslon is directed to nodify the Notlce of Determlnatlon and Demand for

Paynent of SaLes and Use Taxes Due accordlngly; the petition is, ln all other

respects, denied and the Not lce, as nodLf ied, is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2I 1985
PRESIDENT

-d
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