STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
of
X.L.0. Concrete Corp. :

AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 9/1/81-11/30/82.

State of New York :
s8.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
Wednesday day of October 31, 1984, 1985, he served the within notice of by
certified mail upon X.L.O. Concrete Corp., the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

X.L.0. Concrete Corp.

Attn: James Costigan, Secretary
1079 Yonkers Ave.

Yonkers, NY 10704

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this

Hepsiey W L S O
&M‘ G Forgitesd

Authorized to admjfister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 25, 1984

X.L.0. Concrete Corp.

Attn: James Costigan, Secretary
1079 Yonkers Ave.

Yonkers, NY 10704

Gentlemen:
Please take notice of the of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within from the date of
this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau ~ Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Repreéentative




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of
X.L.0. CONCRETE CORP. H DECISION

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September 1, 1981
through November 30, 1982,

Petitioner, X.L.O. Concrete Corp., 1079 Yonkers Avenue, Yonkers, New York
10704 filed a petition for revision of a determination or for refund of sales
and use taxes under Articles 28 and 29 of the Tax Law for the period September 1,
1981 through November 30, 1982 (File No. 46394).

A small claims hearing was held before Richard L. Wickham, Hearing Officer,
at the offices of the State Tax Commission, Two World Trade Center, New York,
New York, on October 31, 1984 at 10:45 A.M., with additional evidence to be
submitted by November 26, 1984. Petitioner appeared by James Costigan, Secretary.
The Audit Division appeared by John P. Dugan, Esq. (William Fox, Esq., of
counsel).

ISSUE

Whether petitioner's construction contract with Kingsbridge Development
Corp. was irrevocably entered into prior to the enactment of the law increasing
the tax rate from 8 to 8% percent in New York City thereby allowing petitioner
to obtain a refund of the % percent tax paid on tangible personal property used
in the performance of said contract.

FINDINGS OF FACT

1. On January 7, 1983, petitioner filed an Application for Credit or

Refund of State and Local Sales and Use Tax claiming a refund of $4,610.10 for
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"sales tax paid in connection with purchases of materials used solely in the
performance of lump sum contracts... entered into prior to September 1, 1981."

2., On June 20, 1983, the Audit Division - Central Sales Tax Section
denied $4,065.55 of petitioner's claim. The partial denial letter mailed to
petitioner stated, in part:

"Your contract with Kingsbridge Development Company (sic)
(Madison Park Towers) was not entered into until July 20,
1981, the effective date of the %% increase in New York
City was July 11, 1981, To be eligible for a refund your
firm would have had to have a pre-existing lump sum or unit
price construction contract which was irrevocably entered
into prior to the effective date of July 11, 1981, pursuant
to Section 1119(A) (6) (sic) of the New York State Sales and
Use Tax Law."

3. Petitioner's contract with Kingsbridge Development Corp., (Kingsbridge)
provided that petitioner, as subcontractor, complete the superstructure concrete
work with respect to the construction of a residential building at 3-9 East
22nd Street and 2-8 East 23rd Street, New York City. In the performance of the
subcontract agreement, petitioner purchased building materials for use (i.e.
plywood for forms) or consumption (i.e. concrete) in the project at a cost of
$1,626,223.57. For said purchases, petitioner paid $134,163.44 or 8% percent
state and local sales tax to its various suppliers.

4, Petitioner maintains that while its written contract with the Kingsbridge
is dated July 20, 1981, said written agreement merely affirms an oral agreement
reached prior to July 11, 1981 and that the date of July 20, 1981 stated on the
contract is erroneous. Mr. James Costigan, secretary of petitioner, testified
that negotiations with Kingsbridge for the superstructure concrete work began

nine months to a year before the execution of the written contract. Mr.

Costigan further testified that the price to be paid to petitioner was set at a
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meeting held June 29, 19811 and that the written subcontract agreement was
signed sometime in December, 1981 at which time concrete work had been completed
on 25 floors of the 30 story residential structure.

5. Petitioner introduced into evidence a letter dated July 20, 1981 that
it had received from Kingsbridge (Mr. Frederick Rose). Said letter confirmed
the agreement reached that day for the completion of superstructure concrete
work at the job site at 3-9 East 22nd Street and 2-8 East 23rd Street, New York
City. Petitioner also introduced a letter dated December 11, 1981 received
from Kingsbridge (Mr. Bruce Weill). Said letter purportedly transmitted the
subcontract agreement for signature. The subcontract agreement which petitioner
executed with Kingsbridge is dated July 20, 1981.

CONCLUSIONS OF LAW

A. That section 1119(a)(3) of the Tax Law allows for a refund of tax paid
on the sale to or use by a contractor or subcontractor of tangible personal
property that is used by him solely in the performance of a pre-existing lump
sum or unit price construction contract. Said section defines the term pre-existing
lump sum or unit price comstruction contract to mean, in pertinent part:

"(A) contract for the comstruction of improvements to real
property under which the amount payable to the contractor

or subcontractor is fixed without regard to the costs

incurred by him in the performance thereof, and which (i)

was irrevocably entered into prior to the date of the
enactment of this article or the enactment of a law increasing
the rate of tax imposed under this article...".

1 Mr. Costigan's testimony was that there were three meetings with
Kingsbridge. At the first meeting held June 29, 1981, the contract
price was negotiated with a Mr. Bruce Weill and ratified at meetings
held July 2, 1981 with a Mr. Bernard Strassner and July 16, 1981 with
a Mr. Frederick Rose. Mr. Strassner and Mr. Rose allegedly managed
Kingsbridge.
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B. That by the enactment on July 11, 1981 of chapter 485 of the Laws of
1981, section 1109 was added to the Tax Law imposing in the metropolitan
commuter transportation district an additional % percent sales and use tax.

C. That petitioner's contract with Kingsbridge for substructure concrete
work was entered into after July 11, 1981. The letter of Frederick Rose for
Kingsbridge confirms the agreement finalized on July 20, 1981. The subcontract
agreement shows as the execution date July 20, 198I.

D. That the petition of X.L.O. Concrete Corp. is denied and the Audit

Division's partial denial of the claim for refund in the amount of $4,065.55 is

sustained.
DATED: Albany, New York STATE TAX COMMISSION
FEB 201985
PRESIDENT
COMMISSIONER . [ 4

AN

COMMPGSIQ?ER




P b93 1b9 kO9

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

vy ot ety buf
5l Leslegon 4%7
VY Gk ees FIOF-
Bl 19 N79

Certjtied Fee

» U.S.G.P.O. 1983-403-517

Special Delivery Fee

Restricted Delivery Fee

Return Receipt Showing
to whom and Date Delivered

Return receipt showing to whom,
Date, and Address of Delivery

TOTAL Postage and Fees $

Postmark or Date

o
-]
=4
-
o

[
'8
]
3

E

©
'S
174
-8

[




