
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

X.L .0 .  Concre te  Corp .

for Redeterninatlon of a Deflcl-ency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period 9 |  L l9L-Lt /30 182.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck, beLng duly sworn, deposes and says that he is an employee
of the State Tax Comlssion, that he Ls over 18 years of ager End that on the
Wednesday day of October 31, 1984, 1985, he served the within not ice of by
cert l f ied mai l  upon X.L.0. Concrete Corp.r  the pet i t loner in the wlthln
proceeding, bI enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol-lows:

X.L .O.  Concre te  Corp .
Attn: James Costigan, Secretary
1079 Yonkers Ave.
Yonkers, NY 10704

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the
hereln and that the address set forth on
of the pet l t ioner.

said addressee Ls the petitioner
sald wrapper ls the last known addresg

t o a ister oaths
sect lon 174

Sworn to before me this

pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E } J  Y O R K  L 2 2 2 7

September 25, 1984

X.L .0 .  Concre te  Corp .
Attn: James Cost igan, Secretary
1079 Yonkers Ave.
Yonkers, NY 10704

Gentlemen:

PLease take notLce of the of the State Tax CorrmLssion enclosed herewith.

You have now exhausted your rlght of review at the adnl-nistratlve level.
Pursuant to sectlon(s) of the Tax Law, a proceeding ln court to review an
adverse declsion by the State Tax Conrmlssion may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln from the date of
th is  no t ice .

Inquirles concerning the computation of tax due or refund al-lowed in accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Llttgatlon Unit
Bultding /19, State Carnpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat lve



STATE OF NEW YORK
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In the Matter of the PetLtlon 3

o f :

X.L.O. CONCRETE CORP. :  DECISION

for Revlslon of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period September 1, l98l  3
through November 30, 1982.

Pet l . t ioner,  X.L.O. Concrete Corp.,  1079 Yonkers Avenue, Yonkers, New York

10704 flled a petltlon for revision of a determLnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period Septenber l,

1981 through Novenber 30, f982 (Fi le No. 46394).

A snall claims hearlng was held before Rlchard L. I{lckhan, Ilearl.ng Offlcer'

at the offices of the State Tax Conmlssion, T'rvo World Trade Center, New York,

New York, on October 31, 1984 at 10:45 A.M., with addlt ional evldence to be

e u b m 1 t t e d b y N o v e n b e t 2 6 ' 1 9 8 4 . P e t 1 t i o n e r a P P e a r e d b y J a m e s C o s t 1 g a n , S e c r e t a r y .

The Audit DivLsLon appeared by John P. Dugan, Esq. (Wllltan Fox, Esq., of

counse l ) .

ISSUE

I{trether petitLonerte construction contract wlth Klngsbrldge Development

Corp. was irrevocably entered lnto prior to the enactment of the law lncreaslng

the tax rate from 8 to 8t percent in New York Clty thereby allowlng petltloner

to obtaln a refund of the I percent tax pald on tangible personal property used

Ln the performance of sald contract.

FINDINGS OF FACT

1. 0n January 7, 1983, petLt loner f l led an AppJ. lcat lon for Credlt  or

Refund of State and Local Sales and Use Tax clal.mlng a refund of $4,610.10 for
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t'sales tax pald in connection with purchases of materlals used solel-y ln the

performance of lump sum cont,racts. . .  entered lnto pr ior to Septenber 1.,  1981.r '

2. On June 20, 1983, the Audit Dlvlslon - Central Sales Tax Sectlon

denied $4,065.55 of pet i t ionerrs clalm. Ttre part lal-  denlaL let ter mal led to

pet l t loner stated, ln part :

ttYour contract wlth Kingsbridge Development Company (sic)
(Madlson Park Towers) was not entered lnto untll Jul-y 20r
1981, the effective date of the *,% Lnetease in New York
City was July 11, 1981. To be el igible for a refund your
firn woul-d have had to have a pre-exlstlng lump sun or unlt
price constructi.on contract which was irrevocably entered
into pr ior to the effect ive date of July 11, 1981' pursuant
to Sect lon 1119(A)(6) (sic) of  the New York State Salee and
Use Tax Law. tt

. 3. Petitionerrs contract wlth Klngsbridge Devel-opment Corp., (Kingsbridge)

provided that petltloner, as subcontractor, conplete the superatructure concrete

work with respect to the constructl-on of a residential bulldlng at 3-9 East

22nd Street and 2-8 East 23rd Street, New York Clty. In the perfornance of the

subcontract agreement,  pet i t loner purchased bul ldlng mater lals for use (1.e.

plywood for forms) or consumptlon (1.e. concrete) in the proJect at a cost of

$L1626,223.57 .  For  sa id  purchasese pe t i t loner  pa id  $134 'L63.44  or  8L  percent

state and local sales tax to i ts var ious suppl iers.

4. Petltioner malntains that whlle lts wrltten contract wLth the Kingsbrldge

ls dated July 20, 1981, sald written agreement merely afffu:ns an oral agreement

reached pr ior to July 11, 1981 and that the date of Jul-y 20, 1981 stated on the

contract ls erroneous. Mr. James Cost igan, secretary of pet l t loner '  test i f led

that negotiations wlth Klngsbridge for the superatructure concrete work began

nlne months to a year before the executlon of the writ,ten contract. Mr.

Costigan further testl-fled that the prlce to be pald to petltioner was aet at a
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meeting held June 29, 19811 and that the wrltten subcontract agreement was

slgned sometime ln December, 1981 at which tlme concrete work had been completed

on 25 f l -oors of the 30 story resldent ial  structure.

5. Petiti.oner introduced into evidence a letter dated JuJ-y 20, 1981 that

lt had received from Klngsbridge (Mr. Frederick Rose). Sald letter conflrned

the agreenent reached that day for the completlon of superstructure concrete

work at the job site at 3-9 East 22nd Street and 2-8 East 23rd Street, New York

Clty.  Pet l t loner also lntroduced a let ter dated December l .1r 1981 recelved

fron Kingsbrldge (Mr. Bruce !1e111). Said letter purportedly transmltted the

subcontract agreement for signature. The subcontract agreement whlch petitloner

executed with Klngsbridge is dated July 20, 1981.

CONCLUSIONS OF LA}I

A. That section 1119(a)(3) of the Tax Law al-l-ows for a refund of tax pald

on the sale to or use by a contractor or subcontractor of tangible personal

property that is used by him solely ln the performance of a pre-exlstLng l-unp

sum or unit prlce construction contract. Sald sectlon deflnes the term pre-exLetlng

lump sum or unlt price construction contract to mean, in pertlnent parts

rr(A) eontract, for the constructlon of improvements to real
property under which the amount payable to the contractor
or subcontractor ls fixed without regard to the costs
lncurred by hln Ln the perfornance thereof, and whlch (1)
was irrevocabl.y entered into prior to the date of the
enactment of this artlcle or the enactment of a law increasing
the rate of tax inposed under this art lc le. . . rr .

Mr. Costiganrs testimony rras that there were three meetings with
Kingsbrldge. At the flrst meeting held June 29, 1981, the contract
prlce was negotlated with a l,Ir. Bruce l{e111 and ratified at neetings
heJ-d JuJ-y 2, 1981 wlth a Mr. Bernard Strassner and July 15r 1981 with
a Mr. Frederick Rose. Mr. Strassner and Mr. Rose allegedly managed
Klngsbridge.
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B. That by the enactment on July 11, 1981 of chapter 485 of the Laws of

1981, sect ion l l09 was added to the Tax Law lmposlng ln the netropol l tan

counuter transportatlon dlstrict an addltlonal k percent sales and use tax.

C. That petltlonerts contract hrlth Kingsbrldge for substructure concrete

work was entered into after JuJ.y l l ,  f981. The let ter of  Frederlck Rose for

Ktngebridge conflrms the agreement flnalized on July 20, 1981. The subcontract

agreement shows as the executLon date JuLy 20, 1981.

D. That the pet l t lon of X.L.O. Concrete Corp. ls denled and the Audlt

DLvLsionrs partLal denial-  of  the clain for refund ln the amount of $4,065.55 ls

sustalned.

DATED: AJ-bany, New York

FEB 2 0 i985
STATE TAX COII{MISSION

SSIONER

K\)u--
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RECEIPT FOR CERTIFIED MAIL
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