
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon :
o f

Edward J. Wrlght,  Jr.  :
d/b/a Gayhead Manor

:
for Revlslon of a Deternlnation or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Period January 1, 1976 through
August  31 ,  1978.  :

AFFIDAVIT OF MAILING
In the Matter of the Pet i tLon :

o f
Gayhead Manor, Inc. :

and Edward J. t{rtght, Jr.1 :rs Offlcer
:

for Revision of a Deternlnatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of :
the Tax Law for the Period June 1, 1978 through
August  31 ,  1980.  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duLy sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not lce of Decislon by cert i f ied
uaLl upon Gayhead Manor, Inc. and Edward J. Wrlght, Jr., the PetLtloners ln the
withln proceeding, by encloslng a true copy thereof Ln a securel-y seal-ed
postpaid wrapper addressed as follows:

Gayhead Manor, Inc.
and Edward J. I{rlght, Jr.

" /o  
E .  J .  Wr igh t ,  J r .

RD {t2 - Box 816 Sherwood Lane
Stonrvil-le, NY L2582

and by deposlting same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service hrithln the State of New York.
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Affldavit of Mail-Lng

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before ne thls
7th day of Novenber,  1985.

pursuant to 174

addressee is the pet l t loner
wrapper is the l-ast known address

that the sald
forth on sald

ster oat
sectton



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Gayhead Manor, Inc.
and Edward J. llrlght, Jr.
c l o  E .  J .  W r i g h t ,  J r .
PA ltz - Box 816 Sherwood Lane
Stornvlll-e, NY 12582

Gentlemen:

PLease take notlce of the Decision of the State Tax Conmlssion encl-osed
herewith.

You have now exhausted your rlght of review at the adminlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlcw an
adverse decision by the State 16; Q6mmisslon may be lnstltuted only under
Artlcle 78 of the Clvil Practice Law and Rules, and must be conmenced in thc
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date  o f  th is  no t lce .

Inquiries concerning the conputation of tax due or refund allowed in accordance
wlth thls decision nay be addressed to:

NYS Dept. TaxatLon and Finance
Law BurEau - Litlgatlon Unlt
Bulldlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bu.reaurs Representat ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitl"on

o f

EDWARD J. WRIGIIT, JR.
DIBIL GAYTTEAD MANoR

for Revision of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perl"od January
through August 31, 1978.

DECISION

In the l"latter of the Petitlon

o f

GAYHEAD MANOR, INC. and
EDI,JARD J. WRIGHT, JR., AS OFFICER

for Revlslon of a Determinatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl-od June 1, 1978
through August 31, 1980.

?et i t ioners, Edward J. l l r ight,  Jr.  dlbla Gayhead Manor '  Gayhead Manor,

Inc. and Edward J. Wright,  Jr. ,  as off lcer,  RD l l2,  Box 816, Sherwood Lane,

Stornville, New York 12582, filed petitl-ons for revision of determlnattons or

for refunds of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for

the perlods January 1, 1976 through August 31, 1978 and June 1, L978 through

August 31, f980 (Fi le Nos. 39996, 39997 and 45473).

A hearing was held before Brian L. Friednan, Ilearlng Officer, at the

offices of the State Tax Commlsslon, Bulldlng //9, State Office Canpus' AJ-bany,

New York, on Apri l  24, 1985 at 1:15 P.M., wtth addit lonal evidence to be

submit,ted by LIay 22, 1985. Petltl-oners appeared pro se. The Audlt Dl-vlslon

appeared by John P. Dugan, Esq. (Thonas A. Sacca, Esq.,  of  counsel) .

Refund
28 and
1 ,  L 9 7 6

, o
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ISSUES

I .  I {hether pet l t ioner,  Edward J. Wright,  Jr. ,  operated a hotel  as a sole

proprletorshlp during the period January 1, 1976 through August 31, 1978.

II. Whether the Audit Division properly determlned petltloners' addltionaL

sales taxes due.

FINDINGS OF TACT

1. On August 20, L982, as the result  of  a f ie ld audlt ,  the Audlt  Dlvis ion

issued a Not,lce of Determl"natlon and Demand for Payment of Sales and Use Taxee

Due against petitioner Gayhead Manor, Inc. (rrthe corporation") in the amount of

$ 2 0 , 7 1 3 . 8 0 ,  p l u s  l n t e r e s t  o f  $ 6 , 1 3 9 . 9 7 ,  f o x  a  t o t a l  d u e  o f  $ 2 6 , 8 5 3 . 7 7  f o t  t h e

perlod July 1, L978 through August 31, 1980. On the same date, the Audlt

Divlsion l"ssued an ldentlcal notl.ce against petitioner Edward J. Wrlght, Jr.e

as off icer of Gayhead Manor, Inc.

2. On Apri l  20, 1983, the Audlt  Divis ion l"ssued a Not ice of Determinat ion

and Demand for Paynent of Sal-es and Use Taxes Due against petitloner Edward J.

Wrlght,  Jr.  d/bla Gayhead Manor (" the proprietorshlp") in the amount of $23,L94.20,

p lus  pena l ty  o f  $5 ,798.52  and ln te res t  o f  $16 '667.92 ,  fo r  a  to taL  due o f

$45,660.64 fot the period January 1, 1976 through August 31, L978.

3. Upon audit of the corporatlon, the auditor discovered that lt was ln

receivership and that Mr. trIright had no records of any kind. Mr. I{rlght

advlsed the audltor to contact the recelver to obtaln whatever records were

avalLable. The only records supplted by the receiver were a U.S. Snal l  Bueinese

Corporation Income Tax Return (Forn 11205) for the tt* y"tt July 1, Lg78

through Aprll- 30, 1979 and two Federal Schedule Cts, Profl"t or (Loss) From

Business or Profession, for the years 1976 and L977. The returns lndlcated that

Mr. Wright operated a hotel under the name Gayhead Manor as a sole proprletorship
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during 1976, 1977 and for the f i rst  s l"x nonths of 1978. On } lay 17, 1978, the

corporation was formed and it began operatlng the hotel on July 1, L978.

Neither the proprletorship nor the corporatlon \ras registered as a sales tax

vendor and nel"ther f ll-ed any sal-es tax returns durlng the periods in issue.

4. !trith respect to the proprletorship, the audl"tor used the gross recelpts

figures on the Schedul,e Crs and divided them among the sales tax quarters for 1976

and L977. He projected the L977 monthly flgures into the first half of 1978.

Since petltioner offered no substantiation to the contrary, the auditor considered

al l  gross receipts to be taxabl-e sales and derived the proprletorshiprs sales tax

due from such sales flgures.

5. Slnilarly, wl"th respect to the corporatl"on, the auditor took the gross

receipts figure from the Federal Forn ll20S and dlvlded that amount among the

sales tax quarters through April , 1979. For the perlod May I ' 1979 through

August 31, 1980, the auditor lncreased the L978-L979 f lgures by 10 percent and

projected them over the balance of the period in issue.

6. At a pre-hearing conference, Mr. I,Irlght supplled llnited records of

receipts applicable to the perlod during whlch the corporation ltas operatlng

the hotel. The auditor took an agreed upon three-month perlod and eliminated

all- receipts for customers regl-stered under a buslness name and for customers

who appeared in the receipts for 90 days or more. Such customers were deemed to

be permanent resi.dents and these receipts nere not subJect to tax. Uelng thls

method, the auditor determined that 42.532 percent of the corporat ionts buslness

was taxable. Based on thl-s percentage, the Audlt Dlvl-slon reduced the sales tax

due for the perlod July 1, 1978 through August 31, 1980 to $81809.90 plus

minlmr:n lnterest. There were no receipt records available for the perlod when
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the hotel was bel"ng operated by the proprietorshlp and, as a result' no adjust-

ments were made for that perlod.

7. Mr. Wrlght, maintains that he never operated the hoteL as a sole

proprietorship and that he was not lnvoLved with the buslness untll the corpora-

tlon was created. Pet,l"tioner argues that the property had been owned by another

corporation and l-eased as an office bullding to IBM durlng the period when the

proprletorship nas supposed to have operated the hoteL. Moreover, Mr. I'Irlght

claims that he never fil-ed any Federal Schedule Crs as a sole proprletor of the

hotel. Petitioners, however, offered no documentary proof to substantlate any

of their allegatlons elther durlng or after the hearlng.

CONCLUSIONS OF LAT,I

A. That sect ion 1I38(a) of the Tax Law provides that:

" I f  a return.. .  when f l led ls lncorrect or l -nsuff lc lent,  the amount
of tax due shall be determined by the tax commlsslon from such lnforma-
Ll"on as may be available. If necesearyr the tax may be estlmated on
the basls of external lndlcear such as stock on hand, purchases,
rentaL paid, number of rooms, Locat ion, scale of rents or charges,
comparable rents or charges, type of acconrmodatlons and eervlce,
number of enployees or other factors.rl

B. That inasmuch as petitloners had vlrtual-l-y no records available for

audlt other than a linited number of tax returns, the audltor properly deternlned

petltlonersr sales tax liablllty by using the flgures from those returns and

proJecting then over the entire audlt perlod. Additionally, petitioners dld not

produce sufficient evidence to refute the audlt flndlngs or to show that the

proprietorship did not operate the hotel during the perl"od January 1, 1976 through

August 31, L978; thusr they have not met their burden of provlng that the audLt

waa erroneous.

C. That the pet i t ions of Edward J. Wrtght,  Jr.  dlbla Gayhead Manor,

Gayhead Manor, Inc. and Edward J. I , I r lght,  Jr. ,  as off icer '  are Sranted

to the extent lndicated in Finding of Fact "6'r and except as so granted the



notices of determination and denands

issued August 20, 1982 and Aprl l  20,

DATED: Albany, New York

N0v 0 ? 1gB5

-5-

for paynent of saLes and use taxes due

1983 are sustained.

STATE TAx COMMISSION

PRESIDENT
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S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E ! i l  Y  O  R K  1 2 2 2 7

Novenber 7, 1985

Gayhead Manor, Inc.
and Edward J. Wrtght,  Jr.
c l o  E .  J .  W r i g h t ,  J r .
RD #2 - Box 816 Sherwood Lane
Stornvil-l-e, NY L2582

Gentlemen:

Please take notice of the Decision of the State Tax Con-lsslon enclosed
hcrewlth.

You have now exhausted your right of revl-ew at thc admlaistrative lcvel.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to revlelt an
adverse declsion by the St,atc Tax Commisslon may be lnstltuted only under
Article 78 of the Clvil- Practl-ce Law and Rules, and must bc conmcnced ln the
Supreme Court of the State of New York, Albany County, wlthl-n 4 months frsm thc
date of this not ice.

Inqulrles concernt"ng the computatlon of tax due or refund allowed in accordancc
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unlt
Buildlng /f9, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaurs Rcpresentative



STATE OF NEW YORK

STATE TN( COMI'ISSION

In  the Mat ter  of  the PetLt lon
:

o f

EDI^IARD J. I^IRIGHT, JR.
DIBIA GAYIIEAD MANOR :

for Revislon of a Deternination or for Refund :
of Sales and Use Ta:<es under Articles 28 and 29
of the Tax Law for the Period January I, 1976 :
through August 3I,  1978.

: DECISION

In the Mat,ter of the Petltlon :

o f 3

GAYIIEAD I'IANOR, INC. and :
EDWAPJ J. I'IRIGHT' JR., AS OFFICER

:
for Revlsion of a Deterninatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Period June 1, 1978
through August 31, 1980. :

Pet i t ioners, Edward J. Wright,  Jr.  dlb/a Gayhead Manor, Gayhead l Ianor,

Inc. and Edward J. l , l r ight,  Jr. ,  as offLcer,  R.D l l2,  Box 816, Sherwood Lane'

Stormvl l le,  New York 12582, f l led pet l t ions for revlsion of determlnat ions or

for refunds of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlods January 1, 1976 through August 31., 1978 and June I' L978 through

August 31, 1980 (Fi le Nos. 39996, 39997 and, 45473).

A hearlng was held before Brlan L. Frl-ednan, Ilearlng Offlcer' at the

offlces of the State Tax Comrnlssion, Butl-ding /f9, State Offlce Canpus, Albany,

New York, on Apri l  24, 1985 at 1:15 P.!1.,  wl" th addit ional evidence to be

submitted by l,lay 22, 1985. Petitloners appeared pro se. The Audit Divislon

appeared by John P. Dugan, Bsq. (Thonas A. Saccar Esq.r of  counsel) .



-2-

ISSUES

I. Whether pet i t ioner,  Edward J. Wrlght,  Jr. ,  operated a hotel  as a sole

proprletorshlp durlng the period January 1, 1976 through August 31, L978.

II. Whether the Audit Divisl-on properly determlned petitionerst addltlonal

sales taxes due.

FINDINGS OF FACT

1. On August 20, L982, as the result of a fleld audlt, the Audlt Dlvlslon

issued a Notice of Determlnation and Demand for Paynent of Sales and Uee Taxes

Due agalnst petitioner Gayhead Manor, Inc. ("the corporatlon") l.n the anount of

$ 2 0 , 7 1 3 . 8 0 ,  p l u s  L n t e r e s t  o f  $ 6 , 1 3 9 . 9 7 ,  f o r  a  t o t a l  d u e  o f  $ 2 6 ' 8 5 3 . 7 7  f o r  t h e

period July 1, L978 through August 31, 1980. On the sane dater the Audlt

Dlvl"sion issued an l"dentical notlce agalnst petl"tloner Edward J. I' lrlght, Jr.,

as off icer of Gayhead Manor, Inc.

2. On Apri l  20, 1983, the Audit  Dlvis ion issued a Not lce of Determlnat lon

and Demand for Paynent of Sales and Use Taxes Due against petltloner Bdward J.

Wright,  Jr.  dlb/a Gayhead l ' lanor (" the proprletorship") ln the amount of $23'L94.2O,

p lus  pena l ty  o f  $51798.52  and in te res t  o f  $16,667.92 ,  fo r  a  to ta l  due o f

$45,660.64 for the perLod January 1, 1976 through August 31, L978.

3. Upon audit of the corporation, the auditor discovered that it was Ln

receivershlp and that Mr. Wright had no records of any kind. Mr. Wrlght

advised the audltor to contact the receiver to obtatn whatever records ltere

available. The only records supplled by the receiver ltere a U.S. Snall Business

Corporation Income Tax Return (Foru f120S) for the tax year July 1, L978

through Apri l  30, 1979 and two Federal  Schedule C's,  Prof i t  or (Loss) Fron

Business or Profession, for the years L976 and L977. The returns indlcated that

Mr. Wrlght operated a hotel under the name Gayhead Manor as a sole proprletorehlp
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during L976, L977 and, for the f i rst  s lx uonths of 1978, On May L7, 1978, the

corporation was formed and l-t begau operating the hotel on July 1, L978.

Neither the proprietorshl-p nor the corporatl.on nas reglstered as a sales tax

vendor and neither flled any sales tax returns during the periods ln lssue.

4. With respect to the proprietorship, the audltor used the gross receipts

figures on the Schedule Cfs and divided them among the sales tax quarters for 1976

and" 1977. He projected the 1977 nonthLy flgures lnto the fLrst hal-f of L978.

Slnce petl,tioner offered no substantiation to the contrary, the audltor considered

al l  gross recelpts to be taxabl-e sales and derlved the proprletorshipfs sales tax

due from such sales f lgures.

5. Sinllarly, with respect to the corporation, the auditor took the gross

receipts flgure from the Federal Form 11205 and divlded that amount among the

sales tax quarters through Aprt l ,  1979. For the period May 1'  1979 through

August 31, 1980, the auditor increased the L978-L979 figures by 10 percent and

proJected them over the balance of the period in issue.

6. At a pre-hearlng conference, Mr. Wright supplled llnlted records of

receipts applicable to the period during which the corporation was oPeratlng

the hotel. The audl,tor took an agreed upon three-month perlod and elLrninated

al-l receipts for customers registered under a business name and for cuatomera

who appeared ln the receipts for 90 days or more. Such cuatomers were deemed to

be perrnanent residents and these receipts were not subject to tax. Using thie

method, the audltor determined that 42.532 percent of the corporationrs buslness

was taxable. Based on thls percentage, the Audit Divl"slon reduced the sales tax

due for the period July 1, 1978 through August 31, 1980 to $8,809.90 plus

miniuum interest. There were no receipt records available for the perLod when
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the hotel was being operated by the proprietorehlp and, as a result, no adJuet-

ments were made for that perlod.

7. Mr. Wrlght nal-ntalns that he never operated the hotel as a sole

proprietorshlp and that he was not involved wlth the buelness untl.l the corpora-

tlon was created. PetitLoner argu€s that the property had been owned by another

corporatlon and leased as an offlce bulLdlng to IBlt durlng the perlod when the

proprletorship was supposed to have operated the hotel. Moreover, Mr. I'Iright

claims that he never flled any Federal Schedule C's as a sole proprietor of the

hotel-. Petitioners, however, offered no documentary proof to eubgtantl.ate any

of their al-legatlons el-ther durlng or after the hearing.

CONCLUSIONS OF LAW

A. That sect ion 1138(a) of the Tax Law provides that:

rr l f  a return.. .  when f l l -ed ls incorrect or i .nsuff lc lent,  the amount
of tax due shall be determlned by the tax comisslon from such informa-
tlon as nay be available. If necessary, the tax may be est,imated on
the basis of external lndlces, such as stock on hand' Purchases'
rental  paid, number of rooms, locat ion, scale of rents or chargee'
comparable rents or charges, type of accommodations and servlce'
number of enpJ-oyees or other factors. tl

B. That lnasmuch as petitioners had virtualJ-y no records available for

audit other than a linlted number of tax returns, the audltor properly determined

petltionerer sales tax liabillty by using the ftgures from those returns and

projecting then over the entlre audl"t perlod. Additlonally, petitloners dld not

produce sufficient evidence to refute the audit findings or to show that the

proprletorshlp did not operate the hotel- during the perl.od January 1, 1975 through

August 31, 1978; thus, they have not met their burden of provlng that the audl-t

If,as erroneous,

C. That the pet i t ions of Edward J. Wrlght,  Jr.  dlb/a Gayhead Manor,

Gayhead Manor, Inc. and Edward J. I ' l r ight,  Jr. ,  as off lcerr are granted

to the extent indicated in Finding of Fact tt6" and except as so granted the



not ices

issued

DATED:

of determinatlon and demands

August 20, 1982 and Aprl l  20,

Albanyr New York

-5-

for payment of saLes and use taxes due

1983 are sustained.

STATE TAX COMMISSION

PRESIDENT

N0v 0 ? 1985




