
STATE OF NEW YORK

STATE TAX COMMISSION

In the Dlatter of the Petltlon
o f

I'ILnkrete Pre-Cast Corporatlon

for Redeternlnation of a DefLclency or Revlslon
of a DetermLnatlon or Refund of Sales & Uee Tax
under Articl-e 28 & 29 of the Tax Law for the
Perlod L2 |  L 17 6-5 |  3L |  80.

ATFIDAVIT OF }'AILING

State of New York :
ss .  :

County of Albany :

Davld Parchucke belng duly sworn, deposes and says that he ls an employee
of the State Tax ConnnLssLon, that he ls over 18 years of age' and that on the
14th day of March, 1985, he served the wlthln notice of Declelon by certlfled
mall upon t'l lnkrete Pre-Cast Corporatlon, the petltioner ln the wl.thin
proceedlng, bI encl-oslng a true copy thereof ln a securely 8ealed poetpaid
wrapper addressed as follows:

Wlnkrete Pre-Cast Corporatlon
clo J. Alexander Davidson
433 S. Warren St.
Syracuse, NY 13202

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unl.ted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the Petltioner
hereLn and that the addresa set forth on said rrrapper ls the last known addreee
of the pet l t loner.

Sworn to before me this
14th day of March, 1985.

to ster oaths
seet lon  174pursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tion
o f

Wlnkrete Pre-Cast Corporatl.on

for Redetermlnatlon of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Perlod LZ I  L 17 6-5 |  3L |  80.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the withln notlce of Decleion by certlfled
maLl upon Kenneth J. Bobryckl, the representattve of the petltloner ln the
wlthln proceedLng, bI encloelng a true copy thereof Ln a securely sealed
postpald lrrapper addressed as follows:

Kenneth J. Bobrycki
Mel-vin and Melvln
700 Merchants Bank Butldlng
Syracuse, NY 13202

and by deposLting aame enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addresaee ls the rePresentatlve
of the petLtioner hereln and that the addreas set forth on sald rtraPPer ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
14th day of March, 1985.

Aufhorized to
pursuant to Tax
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March 14, 1985

Winkrete Pre-Cast Corporation
clo J. Alexander Davidson
433 S.  War ren  St .
Syracuse, NY 13202

Gentlemen:

Please take notLce of the Declslon of the State Tax Conmission enclosed
herewlth.

You have now exhaueted your rlght of review at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl-ng ln court to review an
adverse decision by the State Tax Corrnlsslon may be lnetltuted only under
ArtLcle 78 of the Ctvl-l Practice Law and Rules, and must be cottnnenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed in accordance
with thls decLsl.on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgatlon Unlt
Bulldtng /19, state Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerfs Representat l .ve
Kenneth J. Bobrycki
Melvl,n and Mel-vin
700 Merchants Bank Building
Syracuse, NY 13202
Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

I^IINKRETE PRB-CAST CORP.

for Revl-sion of a DeternlnatLon or for Refund
of Sales and Use Taxes under Artieles 28 and 29
of the Tax Law for the Period Decenber 1r L976
through May 311 1980.

DECISION

Petitloner, Wlnkrete Pre-Cast Corp., 435 Pl-ace Trane Canada' Longueull,

Q,trebec J4G 1P4, fll-ed a petition for revislon of a determlnation or for refund

of sales and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod

December 1, 1976 through May 31e 1980 (Fi l -e No. 32090).

A fornal hearlng was hel-d before Frank A. Landers, Hearlng Offlcer' at the

offices of the State Tax Cornmisslon, State Offlce Campus, BulJ-ding 9, Albanyr

New York, on June 12, L984 at 1:00 P.M., wlth al l  br lefs to be subnlt ted by

August 27r 1984. Petittoner appeared by Kenneth J. Bobryckl, Eeq. The Audit

Divls lon appeared by John P. Dugan, Esq. (Janes DeLLa Porta, Esq.e of counsel) .

ISSUES

I. lJhether the petitloner, Wlnkrete Pre-Cast Corp., is Llable for tax on

materials used ln the manufacture of precast Lnsul-ated concrete panels whlch

were later lnstalled in a brewery.

II. I,lhether the petitioner is llable for sales tax on saJ,es of pre-stressed

concrete panels to The Pyranid Companies.

III. Whether the petitioner nade taxabl-e sales of concrete products to the

West Genesee SchooL Distr ict  Booster Club.
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IV. t{trether reasonabLe cause exlsted for the fallure of petlttoner to file

sales and use tax returns for the periods ended August 3L' L979r November 30,

1979 and February 29, 1980 so as to lrarrant cancellatlon of penalty and that

port ion of interest above the mlnlmum statutory rate [Tax Law Sf145(a)(1)(11)1.

FINDINGS OF FACT

1. 0n October 31 1980, the Audit Dlvislon, as the result of a fleld

audLt, issued a Notice of Determlnatlon and Demand for Payment of SaLes and Use

Taxes Due under Artlcles 28 and 29 of the Tax Law agalnst the petltioner'

tr'ILnkrete Pre-Cast Corp. (rrl{lnkreter'), for taxea due of $52'567.36, plus penalty

o f  $31393.16  and ln te res t  o f  $81576.10 ,  fo r  a  to taL  amount  due o f  $641536.62

for the perlod Decenber 1, 1976 through May 31, 1980.

2. During the perlod at lssue, the petltioner waa both a contractor and

manufacturer of precast concrete panellng, both splral- and decoratlve. For

purposes of the audit perlod December 11 L976 through Februaty 281 1979' the

petitioner nas treated as a eontractor, as lt installed the concrete panellng

in capital lmprovement contracts. Durlng the remalnder of the audlt perlod,

March L, 1979 through May 31, 1980, 78 percent of pet l t lonerrs sales of panel lng

were "furnish onlyrr contracts wlthout lnstaLlation; therefore, the petltloner

was treated as a manufacturer.

3. On audit, the examiner for the Audit Divlslon reviewed purchase

involces and sales invoices, lncluding contract blll ings, for the entlre audlt

perlod. The exanlner determined that the petitioner owed additlonaL sales and

use taxes, after al-l-owing for credLt for tax erroneously pald on utllltles and

mlscel l -aneous purchases, of $65,940.09. The pet i t loner agreed to and pal.d

addlt lonal sales and use taxes of $13r372.73 plus penalty and lnterest.  The
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petitioner disagreed wlth the additl.onal sales and use taxes determined due as

fol lows:

Denlal- of Credit - Schlltz Job
Sal-es tax due on sales to Pyranid

Corporatlons
Sal-es tax due on sal-es to West

Genesee School- Distrlct Booster Club

$L8,469.27

33 ,645 .  05

453.O4

TotaL Dlsagreed $52'567.36

The petlti.oner also dlsagreed with the penalty and lnterest lmPosed on

the above Notlce for its fail-ure to flle sales and use tax returne for the

perlods ended August 31e L979, November 30, 1979 and February 29, 1980.

At the hearlngr the petltloner alleged that the asseasment erroneouely

asserted tax due on sales nade by the petitioner to the Unistress Corporatlon.

Iloweverr the substance of these traneactlons was expl-alned to the satlsfactlon

of the examlner prlor to conpletlon of the audlt and sald sales were not

lncluded in the Notice.

4. On or about July l3r L973, the petltioner executed a contract wlth

J. A. Jones ConstructLon Coupany as agent for the Jos. Schlitz Brewlng Company

("Schlitzrr) for rr(f)urnishlng a1-1- labor, tools, eguipment, materlal-s and

supplles, and do all things necessary to conatruct and complete rArchitectural

Precast Concrete for Cel lar Bul ldings 10, 11, L2 and l3r" at  the Schl i tz

brewery in Radisson, New York.

The production process for the manufacture of fermented malt beverageg

lnvol-ves brewlng, fermenting, filtering, storage (aglng) and packaglng. After

the brewing process has been completed, the beer Ln process is moved Lnto the

cel-lars atea, which is one large structure wlth requlred partltlons wlthln

whlch refrlgerated temperature control-s nust be nalntained at all tlmes durlng
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the production process. In the Schlltz brewery in Radisson, New York' the

areas lnvolved are designated as follows:

Area
No. Deslgnation

13 Fermentlng Cellar
12 Fi l ter Cel lar
11 Ruh (aglng) Storage Cellar
10 Government CelLar

Controlled
Temperature
Requlrement

600
45"
330
33"

WhlLe beer Ln procesa ls in the ceLlars area, lt ls heLd ln large

tanks and the rlgid temperature controls are requlred to prevent spollage of

the product. The entlre cellars area ls sinilar to a large refrl.gerator.

The precast insulated concrete paneJ-s surround the entlre cellare

area, lncluding the wa11s and celllngs. ?he panels, whlch are made of concrete,

special  insulat ion and relnforclng bar,  are 10rx8rx6rr.  The panels were total ly

manufactured at petitionerts plant, dellvered to the Job slte and rrhungrr on a

lattlce structure. The panels were not transformed or altered in any way at

the Job si te,  and were a f ln ished product at del lvery.

The petitloner paid eal-es tax on the materlal-s used to manufacture the

panels and subsequently took a credlt for said tax on its sales and use tax

return for the guarter ended May 31, 1977. This credlt was denled by the

examiner.

In connectLon with the contract, the petitioner recelved from Schlltz

a Direct Paynent Permit, an E:<empt Use Certtficate, and a Certlflcate of

Capital Improvement.

5. During the period at lssue, the petj.tioner contracted wlth ownera of

varlous suburban shopping nalls for the manufacture of pre-stressed concrete

panels. The fabrication was done pursuant to speciflcatlons provlded by the

owner/erector, The Pyranld Companles. The petitloner dld not perforn any
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const,ruction work for or recelve exemption certificates from The Pyranid

Companies. The petitioner did not collect, sales tax on these sales.

On Aprll 30, 1980, Winkrete involced The Pyranld Conpanles for the

taxes due plus accumulated penalty and interest. By letter dated July 23t

1980, The Pyranid Conpanies, through thelr attorney, Charles J. Enge1, Jr.,

asserted that the transactlons rrere not taxable and further refused to pay the

tax.

6. The petitioner recelved two handwritten purchase orders for concrete

products on paper bearing the heading ttBoard of Educatlon West Genesee Central

Schoolsrr. The purchase orders lndlcated that the petitloner blLL and nalL

lnvoice to:  t tWest Genesee Boosters Club, c/o T. N. Regan, Treas.,  I18 Thornton

Ctr.  N.,  Camll lus, NY 13031.rr  The Audlt  Divls ionrs examlner,  Fred Koslowski '

testified that the address on the purchase order was the home address of the

club, that the order was signed by the club president, and that "(u)pon lnvesti-

gation with the personnel of Wlnkrete, lt was determined that the check was

paid by the booster c1ub."

7. Winkrete dld not fll-e sales and use tax returns for the perlods ended

August 31, 1979, November 30, 1979 and February 29, f980. In addlt ion, the

pet i t lonerrs returns for the periods ended May 31r L977, August 31'  L977,

November 30, L977 and February 28, 1978 were late filed.

8. On or about January 1, 7979, ownership of Wlnkrete passed by way of a

stock transfer fron Dwight Winkel-nan to Prefac Concrete Co. Ltd. (rrPrefac"), a

Canadtan corporation. The acquisltlon was nade to facilitate Prefact6 construc-

tion of the Carrler Dome ln Syracuse, New York, whlch began ln May of 1979 and

nas not completed untll l larch of 1980. In view of the Carrler project' the

petitioner requested that the fieLd audlt, which was scheduled to begln Ln the
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fal- l  of  L979, be postponed unt l l  the spr ing of 1980. As a result ,  the audlt

was condueted between the months of Aprll and August of 1980.

9. The acqulsltion agreement between Prefac and Dwight WlnkeLman contalned

warranti.es and promlses of lndemnification with respect to any sales taxes

arising prlor to January 1, L979. t' l inkrete attempted to collect the money from

Mr. Winkelman by retalnlng the law flrn of Bond, Schoeneck & Klng. On July 30'

1980, the law flrn notified Winkrete of a confllct of lnter'est whlch lt feLt

hras nanageable. Apparently, the law flrn had at that tlme or ln the past

represented The Pyrani-d Companles as welL as l,Ir. I{lnkeLnnn.

On August 3, 1981, the law flrm reslgned from represenclng Winkrete

because of lts conflict and representatlon of Drulght Wlnkelman. In August of

1982, Mr. Wlnkel-nan died, thus abortlng any efforts to settle wlth hln on hls

warranties.

10. Petltioner argues that the pre-cast insulated concrete panels installed

ln the Schlitz brewery are an integral part of the equipment requlred in the

production of beer and are therefore exempt fron tax putsuant to Tax Law

Slf l5(a)(12).  Pet i t loner argued that the panels nere ldent l f lable as equlpnent

at the t lne of del lvery to the Job sl te.

11. Pet i t ioner contends that the sales of pre-stressed concrete panels to

The Pyranid Companies are not taxable pursuant to Tax Law $1115(a)(17).

Petltloner argues that the intent of the statute ls to exempt naterlals sold to

an olrner who ln turn does the lnstallatlon without the Lnterventlon of a

general cont,ractor. Petitioner further contends that the very act of fabricatlng

specifled tanglble personal property, irrespectlve of lts lnstallatlon' is an

addition or capital lmprovement to real property.
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L2. Wlth regard to the booster cl-ub sales, the petltloner argued that the

lnvolce it received was an offlcial purchase order of the West Genesee School

Distrlct and that the contract was with the School District, a governmental

ent i ty,  and therefore not subject to tax.

The petltloner offered no evldence to show that it invoiced or bllled

the West Genesee School Dlstrlct or that payment was made from the funds of

such School Distr lct .

13. Petitloner argued that the sales and use tax returns at lesue were not

filed because an agreement had been reached between it and the examlner that

the fil lng need not be made untll the conpletlon of the audlt. Petltloner

offered no substantial evldence to support thls argument.

Petltioner further argued that lts failure to pay the tax was due to

the affirmatlve misrepresentatlons of The Pyranid Companies.

Additlonal-ly, petitloner argued that the conflict of interest of Bond'

Schoeneck & King postponed petitlonerrs abllity to enforce the warranties made

by Mr. Wlnkelnan and, consequentJ-y, lts abll-lty to pay the tax.

CONCLUSIONS OF LAW

A. That sect lon 1101(b)(4) of the Ta:< Law def ines a retai l  eale, in

pert lnent part ,  as a t 'sale of any tangible personal property to a contractor. . .

for use or consumption in erecting structures or buLl-dLngs, or building on' or

othenrlse addlng to, al ter i .ng, inprovlng.. . real  property,  property or J.and, as

the terms real property, property or Land are defined ln the real property tax

lanr. . . tt.

B. That sectlon 1115(a) (L2) ot the Tax Law provldes for an exemptlon fron

sales and use tax for recelpts from the sale of "[m]achlnery or equipment for
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use or consumption directly and predonlnantly in the productlon of tangible

persona l  p roper ty . . . fo r  sa le . . .by  nanufac tur lng . . . " .

C. That the dlfference between tangibJ-e personal property used for a

capital improvement and machlnery or equlpment used in production ls that the

term rrequipment 'r  as used in sect ion 1115(a) (12) "means ronly such personal- ty as

has an ldentiflabLe character as equlpment at the tlme of Purchase at retall...

whlch is adapted by its design to perforn elther ln conJunction wLth machLnery

or otherwlse, sone partlcular functlon ln a stage of the generatlng processftt

(enphasls added) (cltatlon omltted) (Slact.ry Arsoclates , 79

A . D . 2 d  7 6 L  a f . f f d  5 4  N . Y . 2 d  7 1 1 ) .

D. That the concrete, special lnsulation and rel.nforcing bar used by the

petLtioner to rnanufacture the panels which were Later Lnstalled ln the Schll.tz

brewery lclearly dld not possess the requislte fidentlfiab]-e characterr as

machlnery or equlpnent at the tlne of theLr purchase at retall to qualify for

the exemptionfr (Sfatt"ry essrciat , sgpra). Therefore, the Audlt

Division properly denied petltionerrs claim for credit for taxes pald on these

mater ials.

E. That section 1132(c) of the Tax Law provldes, in pertinent part, that

'r(u)nJ-ess (1) a vendor shall- have taken from the purchaaer a certlflcate ln

such form as the tax conmission may prescr lbe.. . to the effect that the Property

or service was purchased for resal-e or for some use by reason of which the sale

ls exenpt from tax,. . the sale shal- l  be deened a taxable sale at retal l . . . t ' .

F. Ttrat since the petltloner dtd not recelve an exemption certLflcate

covering the sales made to The Pyramld Conpanles, sald salee are subJect to

tax.
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c. That 20 NYCRR 52g.J provides that r(a)ny organLzation clalming

exemption fron tax nust furnlsh lts vendors wlth docunentatlon substantiatlng

its rlght to the exemption claimed. In addltlon, the btlllng must be made

directJ-y to the governmentaL ent l ty. . .and paid for f ron funds of such.. .govern-

mental entity. Any transaction which Ls not supported by proper documentatlon

ls taxable. r '

H. That the petltioner falLed to sustain the burden of proof requlred to

show that the concrete products were bllled to and pald for with funds of the

West Genesee SchooL Dlstr ict .

I .  That sect lon 1f+5(a)(1) of the Tax Lawr ln effect dur lng the audit

perlod, provldes for imposition of a penalty for failure to tlnely flle a

return or pay over sales tax unless such delay waa excusable. Petltioner

offered no reasonable explanati.on for falllng to fLle the returne at lssue.

The returns rvere already late when the audlt was started (Flndtng of Fact "8",

-sugs). In addltion, the petitionerrs prior fll ing record lndicates negJ-lgence

ln fll-lng returns (Flnding of Fact "7", ggg3.).

Although not ln effect durlng the audlt perlod, sald reguLation expressed
thls Conmisslonrs policy during that perLod.
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J. That the petition of l,Iinkrete Pre-Cast Corporation is denled

Notlce of Deternlnation and Demand for Paynent of Sal-es and Use Taxes

issued October 3'  1980 is sustained.

DATED: Albanv. New York

MAR 14 19S$
STATE TAX COMMISSION

PRESIDENT

and the

Due
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