
STATE OF

STATE TAX

NEW YORK

, COMMISSION

In the Matter of the Petltlon
o f

Whaleco Fuel Corp.,  Inc.

for Redetermination of a Deficlency or Revlslon
of a DetermLnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6  |  L  177-9  /30  179.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
22nd day of January, 1985, he served the wlthln notice of Decision by certlfled
malL upon Whaleco Fuel Corp., Inc. r the petltioner ln the withln proceedlng,
by enclosing a true copy thereof ln a securely sealed postpaid wrapper
addressed as fol-lows:

tr{haleco Fuel Corp.,  Inc.
One Coffey St.
Brooklyn, NY IL23L

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Service !f,ithln the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on said wrapper ls the l-ast knonn addreee
of the pet i t ioner.

Sworn to before me this
22nd. d,ay of January, 1985.

ster oa
sectlonpursuant to



STATE OF  NEW YORK
STATE TAX COM}T ISS ION

ALBANY,  NEI^ I  YORK T2227

January 22, 1985

Wtraleco Fuel Corp. , Inc.
One Coffey St.
Brooklyn, NY 11231

Gentlemen:

Please take notlce of the Decislon of the State Tax Coumlssion encloeed
herewith.

You have now exhausted your right of revLew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revLew an
adverse decislon by the State Tax Cornmisslon may be instituted only under
Article 78 of the Civll PractLce Law and Rules, and must be comenced Ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date  o f  th ls  no t tce .

InqulrLes concerning the coilputatlon of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unit
Bulldlng #9, State Campue
Albany, New York 12227
Phone # (5r8) 457-2O7O

Very truly youra'

STATE TAX COI'IMISSION

cc: Taxing Bureauts Representatlve



STATE OF NEW YORK

STATE TN( COIIMISSION

fn the Matter of the Petitions

o f

hIHALECO FUEL CORP., INC.

for Revision of Determinations or for
of Sales and Use Taxes under Articles
of the Tax law for tbe Period June 1,
through September 30, 1979.

DECISION

Refunds
28 and,29
L977

Peti t ioner,  Idhaleco Fuel corp.,  Inc.,  One coffey street,  Brookryn, l {ew

York 11231' filed petitions for revision of determinations or for refunds of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1,1977 through september 30, 1979 (Fi1e Nos. 38385 and 38385).

A snall clains hearing was held before Judy M. Clark, Ilearing Officer, at

the offices of tbe State Tax Comission, Two World Trade Center, New York, New

York, on September 15, 1983 at 2:45 P. l t . ,  wi th al l  evidence to be subnit ted by

January 5, 1984. Petitioner appeared by Charles Edwards Ross, Treasurer. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Angero scopel l i to,  Esg.,  of

counse l ) .

ISSTIES

I. l 'Jhether the value placed by the Audit Division on customer lists

purchased by l+rhaleco Fuel Corp., fnc. from Petro/Crystal Corp. and Petroleum

Heat and Power Co.,  Inc. was proper.

II. I^/hether the tax deternined due on certain fixed assets purchased by

l'/haleco Fuel Corp., Inc, from PetrolCrystal Corp. and Petroleum Heat aod Power

Co.,  Inc. was a dupl icat ion of a use tax paid by pet i t ioner on an audit  conducted

by the Brooklyn District Office.
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III. Irlhether the audit conducted by the Brooklyn District Office on peti-

tioner's books and records and its findings negates any tax liability deternined

due from petitioner as a result of the purchase of business assets acquired

from Petro/CrystaL Corp. and Petroler.rm Heat and Power Co., fnc.

ry. Whether reasonable cause existed for the failure of tdhaleco Fuel

Corp.,  Inc. to t inely pay the proper anorrnt of  tax due.

FINDINGS OF tr'ACT

1. on March 20, 1982, the Audit Division issued a Notice of Deternination

and Demand for Payment of Sales and Use Taxes Due against Whaleco FueI Corp.,

fnc. ("I{haleco") covering the period June 1, 7977 through Septenber 30, 7979.

This notice ltas issued as a result of an audit conducted by the l{hite Plains

District Office on the books and records of Petro/Crystal Corp. ("Crystaltt) and

assessed a  tax  due o f  $61767.13 ,  p lus  pena l ty  and in te res t  o f  $31817.42 ,  fo t  a

total  of  $10,584.55 which al leged1y represented pet i t ioperrs l iabi l i ty on the

purchase of a customer l ist  and f ixed assets from Crystal .

2. On llarch 20, 1982, the Audit Division issued a second Notice of

Determination and Demand for Pa5rment of Sales and Use Taxes Due against hlhaleco

covering the period June 1, 1977 through September 30, 7979. This Notice was

issued as a result of an audit conducted by the hlhite Plains District Office on

the books and records of Petroleun Heat and Power Co.,  Inc. ( t rPetrole 'mrr) and

assessed a  tax  due o f  $101202.94 ,  p lus  pena l ty  and in te res t  o f  $51755.59 ,  fo r  a

total  of  $15,958.53 which al legedly represented pet i t ioner 's l iabi l i ty on the

purchase of a custoner list and fixed assets fron Petroleum.

3. On August 8, 1979, petitioner, Whaleco, entered into an agreement with

Crystal to purchase certain assets and leaseholds used by Crystal in connection

with Crystal's fuel oil business in Putnam and hlestchester Counties. Said

closing took place on September 19, lg7g.
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The assets purchased from Crystal included but were not linited to a

customer list, supply contract and restrictive covenant. The purchase price

for same was 2.333C per gallon of fuel received fron Crystal uader the existing

supply contract and sold by t/haleco to Crystal custoners during the three-year

period commencing September 15, 1979 through Septenber 15 , lg82.l The purchase

price and paynents were allocated and applied in the following nanner:

Custoner List
Supply Contract
Covenant Not to Coupete

707'
20%
10%

4. A similar agreemedt was entered into between l,lhaleco and Petroleum oo

August 8, 1979 to purchase certain assets and leaseholds used by Petroler:m in

connection with Petroleum's fuel oil business in l{estchester County. The

closing took place on September 19, lg7g.

The assets purchased fron Petroletrn included but were not limited to a

cuctomer list, supply contract and restrictive covenant. The Burchase price

I,tas computed the sane as (for Crystal) in Finding of Fact tt3tt above, and

allocated and applied in the same manner for the sane period.

5. Oa audit of the books and records of both Crystal and Petroleun, the

Audit  Divis ion's auditor deened the sales of the customer l ists as sales

subject to sales and use tax. The auditor found that 12,0031922 gallons were

supplied to lrthaleco by both Crystal and Petroler:m for the first 22 nonths of.

the contract period. The auditor estimated the nunber of gallons to be sold

for the remaining 14 months in the contract period based on the average of the

f i rst  22 months and determined that a total  of  19,642,781 gal lons would be sold

by the end of the three-year contract term. The auditor then made the following

1- 
It is apparent fron the closing date of the sale that these dates were

later bnrended.



conputations pursuant to the contract

custoner l ists:

Total Galloas (36 rnos. )
Rate per Contract
Total Coet
% Attributable to customer
Value of Customer lists

-4-

to determine the selliag price of the

Lists

Crystal

$127,5r2.54
s%

auditor found fixed assets were

tax as fol lows:

sold to

Crystal Petrolerrn

$  850 .00  $  r , 650 .00
4 ,380 .00  6 ,885 .00

2,250.00
$  10 ,  785  .00

s%

tg ,642 1791
2.333C

W6:o-t
, 703

$320J96,26

Petroleum

Value of Customer List
Tax Rate
Sales Tax Due

addition to the above, the

held then subject to sales

Office Furniture
Garage Eguipment
Radios
Total
Tax Rate
Tax Due

$___6,3.tL61

$t93,273.72
s%

$_-l*663,i9

hlhaleco

In

and

$7  ,830 .  00
s%

g__39L59 $__l39.at

The Audit Division thereby determined total sales and use tax due on

the sale of business assets from Crystal  to l r lhaleco of $61767.73 and fron

Petroleum to Whaleco of gl0,202.94.

6. Petitioner argued that the value placed on the customer lists purchased

from Crystal and Petroleun was too high in that fewer gallons of fuel were

purchased than those estimated by the Audit Division. This was due to nilder

weather and less need for heating fuel by petitionerts custoners.

Petitioner submitted evidence to show that the actual gallons supplied

from Crystal  and Petroleun were 417381757 and 11r551r748.1 gal lons, respect ively.

The Audit Division conceded that petitionerrs tax liability resulting fron the

purchase of the customer list fron Crystal should accordingly be reduced to

$31869.42 and $91332.58 on the purchase from petroleum.
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7. The Brookllm District Office audited hltraleco for the period March 1,

1978 through Novenber 30, 1980. As a result of that audit, a use tax was paid

by lrthaleco on the purchases of office furniture fron Crystal valued at $850.00

and from Petroleum valued at $1,550.00. The Audit  Divis ion issued the not ice

covering this tax liability on June 18, lg&2.

8. Petitioner argued that since it had undergone an audit conducted by

the Brooklyn District Office encompassing the period during which the purchases

of business assets occurred, these transactions had been audited twice: once

by the Brooklyn Office on the audit of their (the purchaserrs) records and

again on the audits conducted by the hlhite P1ains Office on the sellers' books

and records.

Petitioner contended that since the Brooklyn Office did not assess the

items at issue, that office was satisfied that there rdas no tax due on said

itens. Petitioner argued that the claims based on the White Plains audit

should be dismissed.

9. Petitioner contended that interest and penalties should be waived. ft

offered no evidence of reasonable cause for not remitting sales tax on its

purchases of assets. Petitioner was audited previously and made aware of such

obligations. Petitioner did not notify the Tax Commission of its purchase of

business assets as required by Tax Law S1141(c).

CONCIUSI0NS OF lAhr

. A. That a customer list is a business asset the sale of which consti-tutes

the sale of infornat ion and is,  therefore, taxable under sect ion 1105(c)(1) ot



I
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tbe Tax Law (Long Is1and.Rel iab1e Corp. v.  Tax Comission, 72 A.D.2d 826;

Matter.of Dair lnnens League Co-op Associat ion. fnc. et  al ,  State Tax Conmission,

December  14 ,  1984) .

B. That the actual purchase price of the custoner lists which I'lhaleco

Fuel Corp., fnc. purchased fron Petro/Crystal Corp. and Petroleum Heat and

PoCer Co., Inc. was less than that originally deternined by the Audit Division.

That the tax due is reduced to $13r2O2.OA as conceded by the Audit Division

[F ind ing  o f  Fac t  "6" ] .

C. That the tax assessed in the Harch 20, 1982 notice on the purchase of

fixed assets was a partial duplication of a tax assessed and paid by Whaleco on

office furniture pursuant to Finding of, Fact f'7". Accordingly, the tax assessed

on the office furniture in the amount of $200.00 is hereby cancelled.

D. That the fact that. the Brooklyn District Office audited petitioner and

did not assess tax cannot be held as an acquiescence on the part of the Audit

Divis ion that no sales tax is due.

E. That the pet i t iner,  Wtraleco Fuel Corp.,  fnc. has fai led to demonstrate

a cause for delinquency which would appear to a person of ordinary prudence and

intelligence as a reasonable cause for delay in paying the taxes due and which

clearly indicates an absence of gross negligence or wilfful intent to disobey

the tax statutes, so as to warrant the cancellgtion of penalty aad interest in

excess of the minirnun statutory rate. 20 NYCRR 536,.1(b).

F. That the petitions of [rlhaleco Fuel Corp., Inc. are granted to the

extent indicated in Conclusions of Law "B'r and "CI above; that the Audit



Division is directed to accordingly

demand for paynent of sales and use

except as so granted, the petitions

DAIED: Albany, New York

JAN 2 2 1985
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modify the notices of determination and

taxes due issued llarch 20, 1982; and that,

are in all other respects deoied.

STAIE TAX COI'}IISSION

PRESIDENT
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