
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl-tlon
ot

Ilarold A. I{eiss
d/b / a Executlve Restaurant

for RedeterminatLon of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6  /  I  / 7 8 - 5  1 3 1 l 8 1 .

That deponent further says that the
hereln and that the address set forth on
of the pet l t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuckr belng duly sworn, deposes and says that he ls an enployee
of the State Tax Comission, that he is over 18 years of age, and that on the
20th day of February, 1985, he served the within notLce of Decision by
eertLfied mail upon Harold A. lieiss dlb/a Executlve Restaurantr the petltioner
ln the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpal-d nrapper addressed as follows:

Ilarold A. Weiss
dlb / a Executive Restaurant
39 Phl l -a St.
Saratoga Springs, NY 12866

and by depositing same encl-osed l"n a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

said addressee is the petl.tioner
said wrapper ls the last known address

Sworn to before me thLs
20th day of Februaryr 1985.

nlster oa
I
s
74pursuant to Tax Law section



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetJ.tlon
o f

Harold A. Weiss
dlb / a ExecutLve Restaurant

for Redeterminatton of a Deficiency or RevLsion
of a Determlnation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r i o d  6  |  I  1 7 8 - 5  1 3 1 / B r .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he is over 18 years of ager and that on the
20th day of February, 1985, he served the within notLce of Decislon by
cert i f ied mai l  upon Carley P. Byrne, the representat lve of the pet l t loner in
the wlthin proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol l -ows:

Carley P. Byrne
PJ ll2, Travers Rd.
Gansevoort ,  NY 12831

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servl-ce wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the petltJ-oner hereln and that the address set forth on sald ltrapper is the
l-ast knom address of the representatlve of the petltioner.

Sworn to before me thls
20th day of February, 1985.

pursuant to Law sect lon 174



S T A T E  O F  N E I 4 '  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y o R K  1 2 2 2 7

February 20, 1985

Harol-d A. Weiss
d,/b I a Executlve Restaurant
39  Pht la  S t .
Saratoga Springs, NY 12866

Dear Mr. Welss:

Please take notlce of the Declsion of the State Tax Comml.ssion enclosed
herewlth.

You have now exhausted your right of revLew at the adninistratlve Level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revLeer an
adverse decislon by the State Tax Cornmlssion may be lnstLtuted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concernlng the computation of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unit
Buildlng /f 9, State Campus
Al-bany, New York 1,2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet, l t ionerrs Representat ive
Carl-ey P. Byrne
Pa {12, Travers Rd.
Gansevoort ,  NY 12831
Taxlng Bureaurs RepresentatLve



STATE OF.I{E[{ YORK

STATE TAX COltllISSIol[

In the Matter of the Fetition

of
:

DECISIONDlBl^ffi8#'fi ffili:'*-' :
for Revision of a Determinatioa or for Refund :
of Sales and Use Taxeo under Articles 28 and 29
of the TaN Law for the Period Juue 1, \978 :
through Harch 31, 1981.

:

Petitioner, Haro1d lrleiss dlb/a Executive Restaurant, 39 Phila Street,

$atatoga Springs, New York 12865, filed a petition for revision of a determination

or for reftrnd of sales and use taxes under Articles 28 aod 29 of the Tax f,aw

for the periodJune tr ,  1978 through March 31, 198I (Fi le No. 36529).

A snall clains hearing was comneaced before Dennis M. Galliher, Heariog

Officer, at the offices of the State Tex Comission, Building ll9, State Office

Campus, Al-bany, New York, on 0ctober 17, 1983 at L:15 P.M. and was continued to

conclusion before the same Ilearing Officer at the same location on I,Iay 9, 1984

at 9:15 A. l t . ,  wi th aII  docunents to be subnit ted byAugust 28, 1984. Pet i t ioaer

appeared by Carley P. Byrne, C.P.A. The Audit Division appeared by John P. Dugao,

Esq. (Janes Del la Porta, Esq. ,  of  counsel) .

ISST'E

Whether petitioner has substanti-ated the clain that certain deposits to

his business bank accounts, which were treated by the Audit Division as

buslness receipts subJect to sales tax, were in fact receipts frou sources not

subject to sales tax.
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FII{DINGS OF FACT

1. On September 16, 1981, the Audit  Divis ion issued to pet i t iooer,

IIaroId A. Weiss d/b/a Executive Restauraot, a Notice of Determination and

Denand for Palment of Sales and Use Taxes Due for the quarterly period spanning

the period June 1, 1978 through August 31, 1978, in the anount of $51000.00,

plus penalty and interest. This assessment was estimated and was subsequentl.y

reduced, upon the basis of actual audit work, to $78f.90, plus penalty and

interest.

2. On Novenbex 24, 1981, the Audit Division issued to petitioner a Notice

of Deternination and Denand for Payment of Sales aod Use Taxes Due for the

quarterly periods spanning September L, 1978 through May 31, 1981 in the anount

of $8,824.92, plus penalty and intereet.

3. The total assessed by the aforenentioned two notices, after reduction

of the September 15, 1981 notice, as described, is 99 1605.82, plus penalty and

interest.

4. Petitioner operates, as a sole proprietorship, the Executive Restaurant

("the businessir), a bar and restaurant located in Saratoga Springs, l{ew York.

5. In or about May, 1981, the Audit Division conrmenced an audit of

petitioner. Upon comparison of petitioner's sales tax returns wi.th his 1980

Federal Income Tax Return, it was discovered that gross gales reported for 1980

(approxinately $22,507.00) and for the ent ire audit  per iod ($72r845.00),  per

petitioner's sales tax returna, were less than by gross receipts reported per his

1980 incone tax return alone ($73r720.40).  A review of pet i t ionerrs books and

records revealed gaps in reported daily receipts (i.e. no sales listed for several

dates). Some of these gaps reflected notations that the business was closed,

while other gaps had no explanations. A revi.ew of purchase invoi.ces for a six

month period based on checks $rrittea by petitioner led the auditors to the
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conclusion that not all purchase invoices were available and accounted for.

In view of these discoveries, the auditors were unable to deteruine the origin

of petitionerrs sales and concluded that petitionerts books and records were

incomplete and inadeguate.

6. fn view of the foregoing, the auditors decided to check the accuracy

of petitioner's reported sales by performing an audit based on bank deposits,

the results of which are srurnari,zed below.

a) Deposits to petitionerrs two business bank accounts totalled

$2101250.75 for the audit  per iod. l  This total  was increased by est inated

fani ly l iv ing expenses of 9200.00 per week ($10,400.00),  to ar ive at

$ 2 2 0 , 6 5 0 .  7 5  .

b) The auditors assumed that the deposits included saJ.es tax collected

and, after reducing such deposits by applying the sales tax rates in effect

during the period (6 percent through August, 1980; 7 percent thereafter),

arr ived at a sales tax f . iabi l i ty of  $141285.21.

c) After allowing credit for sales tax remitted of i4r617.13 against

the audited sales l iabi l i ty ($14,285.27),  an error rate of 205.4 perceat

resulted, which was applied to sales tax reported per quarter to arrive at

the  assessed l iab i l i t y  o f  $9 ,606.82 .

7. The auditors noted no significant luqr sr.ro deposits to petitionerrs

bank accounts, a factor they felt nilitated against petitionerrs e:rplanation

that deposits were due, in large part, to loans. Finally, the auditors examined

petitioner's recurring purchases and capital expenditures in detail for the

audit period and found no tax due in these areas.

1- 
Deposits for the first guarterly period and for the last nonth of the

audit period were estimated based on average deposits per quarter over the
remainder of the audit period, due to the unavailability of deposit records
for such two periods.
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8. Petitioner naintains his olvn records, although his tax returns are

prepared therefron by an independent bookkeeper. Petitioner testified that

contrary to the auditors' assurptions, not all deposits were the result of

receipts from operating his bar and restaurant, but were largely due to loans

received from various sources and other receipts from activities not subJect to

sales tax.

9. Petitioner testified that almost all of his business is generated by

students fron Skidmore College during Skidnorets approxinately nine nonth

academic year and by an increase in business during the August thoroughbred

racing sessioo. The business is closed during June, part of December and oq

ev€rY Monday. The business also was closed on several other days, as reflected

by petitionerts testimony and by notations for certain days on the ledger

sheets submitted, due to a lack of business and/or personal reasons.

10. Petitioner testified that the excess of receipts on his 1980 incone

tax return over !.he receipts reflected on his sales tax returns was due to

loans received and other items of incone from sources not subject to sales tax.

Petit.ioner testified that he only reflected and reported as subject to sales

tax (on his sales tax returns) receipts fron the business, but that he reflectcd

these business receipt.s plus all other itens of "incone" on his income tax

return. Theee other iteurs of "incone" reflected on petitionerts iacone tax

return included certain }oans fron third parties and/or fanily nembers, which

petitioner (and apparently his bookkeeper) believed were properly includable ae

taxable incone, plus certain other itens not subject to sales taxation, as

fo l lows:



-5-

a )

b)

ITE}T

loan; fron Six Point Club
loaa; fron Six Point Club
loan; to petitioner's wife througb

Adirondack Trust Co,
loan; nortgage loan on pcrsonal

residence through State Baak of
AIbany

rental income from an apartment located
above pet i t ioner 's personal residence

DATS

January 31, 1919
Septenber 17, f980
June 24, 1981

June 24, f981

A}TOITNT

$ 9,950.00 (aet )
19,800.00 (net )
1  ,800 .00

15 ,000.00

Throughout entire $ 5,600.00
audit period ($200.00 (33 nonths at
per month) $200.00 per

ponth)

c) Receipte fron connissions on a juke box and cigarette nachine, and
receipts fron a pool table and three video games owned by peti-
tioner amounting to rtat least $11000.00 per month'r.

d) Loans fron petitioner's father, later forgiven as debts owed by
petitioner, whenever petitioner needed noney. Petitioner testified
to a loan of $121000.00, and probably ! !ore, in 1980, and other
loans at other t ines.

e) Blue Cross/Blue Shield palments consisting of accumulated anorfnts
of preniums due fron petitionerts famify nembers paid to petitioner,
deposited to the business checking account and paid out by peti-
tioner in one check to enable those involved to obtain I group
rate plan fron Blue Cross/Blue Shield. Blue Cross/Blue Shield
wanted one check rather than separate cbecks from each group
member. Petitioner accotmodated this situati.on by accumulating
the individual checks and writing one check. For 1980, petitioner
paid $2,74\.76 to Blue Cross/Blue Shield by one check out of his
business checking account on October '1.6, 

1980. Petilioaer testified
that in other years, the Blue Cross/B1ue Shield paymeats might
have been handled through his wife's separate checking account.

11. Petitioner testified that he did not deposit large anouots of the loan

proceeds in his bank accounts because he rt . . .doesntt  l ike bankstr.  Rather,

petitioner testified that he kept the proceeds of the loans at home in cash ard

used then as needed in the business. Petitioner specified that the $101000-00

Six Point Club loan was used to renodel the dining area of the restaurant.

Petitioner testified that he used part of the loan proceeds to nake cash

payments as needed and also deposited sone of the loan proceeds in varying

aueunts and then wrote checks as needed in the business.
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12. Petitioner submitted in evideace a total of twenty deposit slips to

the business account at Adirondack Trust Conpany. Petitioner testified, aad

tbese deposit slips reflect, that when he deposited, he put a bandwritten

notation of rrloaottr tfbankrf, or 'tbooktt on the deposit slip to identify the

portioa of the deposit which represented pfoceeds fron the various loane.

Petitioner did this for his own records so he would know what, portion of a

given deposit. to an account consisted of loan proceeds and what portion of a

deposit represented busiaess receipts subject to sales tax. Petitioner testified

that he waated to be able to show that not all items deposited in tbe accounts

were from the restauraat.

13. A nunerical presentation of the twenty deposit tickets which, under

the method explained above, reflected deposits of loan proceeds (and in one

case rrconmissions'r, presunably fron the cigarette nachine andlor juke box), is

as fol lows:

DATE

7/$/8a
Ll28l80
2/0t /8a
3 / Ag | 80 ('f conmission")
8/os/8a
8/18/80
8/re/80
8/25/80
9/10/80
9/7s/8a
e/27/80
e/2e/8a

r0/rs/80
r0/21/80
ro/23/80
rr /0L/80
17/06/80
Lr/a8/80
rt / r0/80
72/20/80

Total

$  185 .00
2  ,000 .00

448.00
400 .00
800 .00
650 .00
400 .00

1 ,800 .00
I  , 9oo .  0o

500 .00
I  , 096 .  oo

500 .00
1 ,0oo. o0
2 ,190 .00
2,000 .  00
1  , 010 .00

150 .00
200 .00
540 .00

2 ,500 .00
$20.369.-00
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'14. 
Petitioner also submitted evidence substantiating the noted loaos fron

the Six Point Club, through his wife, and fron the nortgage oa bis personal

residence (see Finding of Fact ' r11-a"),  as wel l  as a few checks ref lect iag, in

conjunction sith petitionerrs ledger, repa]rmeats nade thereon. Petitioner also

presented a copy of a check for the $2r74L.76 Blue Cross/Blue Shield pa3ment

described in f inding of Fact r '11-e",

15. Petitioner testified that he used the receipts fron his pool table and

video 8ames, and the juke box and cigarette nachine conmissions, to pay e:{penseg

in cash on an ongoing basis. Sanple receipts for comnissions rfere presented ae

fo l lows:

1/30/7e
5/s l l7e
6/22/7e
8/to/79
3/14/80
5/09/80
e/te/80

T0ta1

$  44 .00
52.  O0
25 .00
36 .00
35 .00
20.00
35 .00

F Amd
16. Petitioner testified to loans fron his father, later forgiven as

debts, occurring as needed. A passbook savings certificate account with

Schenectady Savings Bank, opened on April 1, 1980 in the amouat of $15,000.00

and withdra\,tn on Septenber 30, 1980, bore a handwritten notation t'Allen for

Rest.rr and alleged1y represented a loan from petitionerfs father. Petitioaer

testified that he was not sure of the total anonnt loaned to hin by his father

during the period in issue, but noted that his ttfather would have a record of

i t t r .

L7. Although petitioner asserted there were interbank transfers which

could account for maoy of the deposits treated by the auditors as taxable

receipts, no evidence of such ioterbank transfers was presented.
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18. Pet i t ioner asserts that the bank deposlts audit  gave no cognlzance to

deposlt sources other than receipts fron the business, lncludlng depoelts fron

Loan proceeds, vending receipts or rentaL income receipts. Petitioner notea

that such receipts explaln the discrepancy between the amounts per sal-es tax

returns and petltLonerrs 1980 income tax return, the latter of.which lncl.uded

(due to petitionerfs apparent nlsimpresslon) the loan proceeds as taxable

income. FlnaLlyr petltioner asserts hls buelness could not have generated the

amount of sales attributed to lt as reflected by the instant audlt results.

CONCLUSIONS OF LAI'I

A. That a t t . . .vendor ls obl igated to malntain records of hls sales for

audit  purposes (Tax Law, 51135),  and the State, when conduct lng an audlt '  must

determlne the amount of tax due tfrom such infornatlon aa nay be avallabJ-ert

but rlf necessary, the tax may be estimated on the basls of external indicest

(Tax Law, S1138, subd. Ial) ."  Matter of  George Korba v. New York State Tax

C o n m . ,  e t  a l . ,  8 4  A . D . z d  6 5 5 .

B. That given the var ioue irregular l t les noted in pet i tLonerta records'

lncludtng the discrepancies between the total sales per sales tax returns

versus the gross receipts per the 1980 lncome tax return, the l"ack of complete

purchase invoices, and the gaps in receLpts on pet i t lonerfs ledger sheets, the

Audit Dlvision was justified in resortlng to externaL indlces as a means of

determining petltionerts tax liability qgtt".g-Sl_5grb", gupra.). In fact,

petitloner has not cont,ested the Audlt Divlsl-onrs assertlon that resort to

external indices (i.e. buslness bank deposits analysls) was lrarranted. Petitioner

asaerts, rather, that proper credit was not given for anounts the audltor

lncluded i.n deposits aa subject to sales tax whlch amounts rrere not properly so
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subject, and that the sales tar liability as assessed by tbe Audit Division was

overstated.

C. That petitionerrs testinony indicated payneots made both in cash and

by check. The receipts fron the video games, pool table, j*e box and cigerette

nachine ldere, according tO testinony, rolled over into the business on a cash

basis. toan proceeds were gradually put into the business as nceded. No

mention was nade of hos tbe rental i-ncone was handled (i.e- wbether it wae

deposited into the business bank acco'nts or kept at houe aad uaed by petitioner).

With regard to explaining the excess deposits to the business bank accounts'

petitioner substaatiated (by deposit slips aad testinony in conjunction therewith),

cash deposits fron sources not subject to sales tax in the anouats of $20,369.00

(9ee Finding of Fact t'14") and $2,741.76 (Bertaining to Blue Cross/B1ue Sb.ield;

see Findlng of Fact t' l0-etr). Ilowever, although petitioner has substaatiated

tbe existence of loaas, rental iocome, and bar games feceipts, as described,

which items were not subject to sales tax (and in the case of loaqs, not

subject to incone taxation) and thus has narrolyed the gap between apounts

reported as receipts on sales tax retuJrns versus such anounts reported as gross

receipts on tbe 1980 incone tax returns, petitioner has not proven that these

iterns which were not subject to sales tax were deposited iqto the bugiaese bank

accounts analyzed. Even assuming at1 itens asserted rrere Eo deposlted in the

business accounts (in effect, ignoring caeh payouts acknowledged to have been

nade), the total of these items, together with total sales receipte reported

($72'845.00)r st i l l  fa l ls far short  of  deposits made ($210,250.75).  Fufther:more,

two of the loans described were made Ffler tbe audit period and could Dot have

resulted in deposits to the bank accounts duriag such period.z ID sun, petitioner

)- 
The audit period ended on llarch 31,

Trust Loan and the 915,000.00 State Bank
of Fact 'r10-a") were not nade until June

1981, while the $1,800.00 Adiroadack
of Albany nortgage Loao (see Findiag
24 ,1981 .
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has failed to establish that amounte deposited, except those iteme noted herein

($201369.00 plus $21741.76),  were fron sources otber than frou operat ion of

the restauraat. Accordingly, except to the extent that deposits subject to

tax should be reduced to reflect the aforementioned itens (totalling $23r110.75),

the assessmep,t as issued is sustained.

D. That the petition of Harold A. l{eiss d/b/a Executive Restaurant is

granted to the extent indicated in Conclusion of Law "C'r, but is in all other

respects denied and the notices of deternination and demands for payment. of

sales and use taxes due dated Septenber 16, l98l (as reduced in accordance with

Finding of Fact "1") and November 24, 1981, respectively, and as recouputed in

accordance herewith, are sustained.

DAIED: Albany, New York STAIE TA)( COIIIfiSSION

f:[B 2 0 19ti5
PRESIDENT
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