
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

I'Iebbs MoteL, Inc.
and Webbrs Harbor Lanes and Restaurant, Inc. AFFIDAVIT OF UAILING

for Redeterninatlon of a DeflcLency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax :
under ArtlcLe 28 & 29 of the Tax Law for the Perlod
5 / 3 1 / 7 5 - L I / 3 0 1 7 7 .  3

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
15th day of AprlJ-,  1985, he served the l r l th ln not ice of Declslon by cert i f led
mail upon Llebbs Motel, Inc. and Webbrs Harbor Lanes and Restaurant, Inc.r the
petitloners in the withln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as foLl-ows:

Webbs Motel ,  Inc,
and Webbts Harbor Lanes and Restaurant, Inc.
c/o PauI- V. I,lebb, Jr.
1 1 1  W .  S e c o n d  S t .
Jamestown, NY I470I

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee is the petltloner
hereln and that the address set forth on sald nrapper ls the last known addrese
of the pet l t loner.

Sworn to before me thls
15 th  day  o f  Apr l l ,  f985 .
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STATE TAX COMMISSION

In the Matter of the Petitlon
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Webbs Motel ,  Inc.
and trIebbrs Harbor Lanes and Restaurant, Inc.

for Redeternlnatlon of a Deflclency or Revlslon
of a Determi.nation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
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AFFIDAVIT OF I'{AILING

State of New York :
s g . :

County of Al-bany :

David Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the l r l th ln not lce of Declslon by cert l f led
nail upon Paul V. Webb, Jr., the representatLve of the petltl.oners ln the wlthln
proceedlng, by encloslng a true copy thereof in a securely sealed postpald
rrrapper addressed as follows:

Paul V. I'Iebb, Jr.
Erlckson, lrlebb & Scol-ton
111 I^I .  Second St.
Jamestown, NY 14701

and by deposltlng same enclosed ln a postpald properl-y addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addresaee ls the rePresentatlve
of the petltioner herel.n and that the addreaa set forth on said ltrapper Ls the
last known address of the repreaentat ive of the pet l t loner.

before me thle
o f  Apr lJ . ,  1985.

Sworn to
15th day

t oa
Tax Law
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S T A T E  T A X  C O M M I S S I O N
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Apr l l  15r  1985

Webbs Motel ,  Inc.
and Webbrs Harbor Lanes
c/o Paul-  V. Webb, Jr.
1 1 1  W .  S e c o n d  S t .
Jamestown, NY 1470I

and Restaurant, Inc.

Gentlemen:

Please take notice of the Decision of the State Tax Coumlssion enclosed
herewith.

You have now exhausted your right of revlew at the administratLve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decision by the State Tax Cornmission nay be lnstituted only under
Article 78 of the Civil- Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Al-bany Countyr wlthln 4 months from the
date of this not ice.

Inquirles concerning the computation of tax due or refund allowed 1n accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very trul-y yours,

STATE TAX COMMISSION

Petl-tioner r s Representative
Paul V. trlebb, Jr.
Erickson, Webb & Scolton
111 W.  Second St .
Jamestown, NY 14701
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions
:

o f
:

WEBBIS MOTEL, INC. DECISION
AND I']EBBIS HARBOR TANES AND RESTAURAI.IT, INC. !

for Revlsion of Det,ernlnatlons or for Refunds :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod May 31, 1975 :
through November 30, L977,

:

Petitioners, Webbrs Motel, Inc. and l{ebbrs Harbor Lanes and Restaurant,

Inc.,  c/o Paul V. I ' Iebb, Jr. ,  111 West Second Street,  Jamestown, New York 14701r

fll-ed petitlons for revislon of determinations or for refunds of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod May 31, L975

through November 30, 1977 (FLle Nos. 23170 ar.d 227L5).

A small clalms hearing was held before Dennls M. Galliher, Hearing Offlcer' z,

at  the off ices of the State Tax Comrnlsslon, 65 Court  Street,  Buffalo,  New York, 
i

onbTay 24 ,1984 a t  l :15  P. !1 . ,  w l th  a l l  b r le fs  to  be  submi t ted  by  August  1 ,  !

I  L984. Pet l t ioners appeared by Paul-  V. Webb, Jr. ,  Esq. The Audlt  Divls lon

appeared by John P. Dugan, Esg. (Deborah J. Dnyer,  Esq.r of  counsel) .

ISSUE

Whether a portion of certain payments made to petitloners by another

entlty, namely l,Iebbrs Candles, Inc.r wer€ pa)ments for leaslng of tanglbJ-e

personal property and thus were subject to sales tax pursuant to eectlon

1105(a) of the Tax Law. t

FINDINGS OF FACT
.,fa.:;t

1. On March 16, 1978, the Audlt  Divls ion lssued to pet i t loner Webbfe

Harbor Lanes and Restaurant, Inc. (rtl 'tebbf s Harbor Lanesrt) a Notice of



Determlnation and

perl-ods ended May

plus interest.

-2 -

Demand for Payment of Sales and Use Taxes Due for the quarterly

31 ,  1975 th rough Novenber  30 ,  L977 ln  the  amount  o f  $2rL16.24 '

2. On July 31, L978, the Audtt  Divls ion lssued to pet l t ioner Webbrs

Motel, Inc. ("Webbrs Motelrf) a Notice of Det,erminatlon and Demand for Payment

of Sales and Use Taxes Due for the quarterly perl.ods ended May 3l, 1975 through

November 30'  L977 Ln the amount of $1 1046.56, plus interest.

3. Petltioners had executed consents dated November 30, 1977 allowl-ng

sales and use taxes due for the perlod June 1, L974 through August 3I, L977 to

be assessed on or before December 20, L978.

4. As the result of a pre-hearing conference, the assessnent lssued to

Webbts Harbor Lanes has been reduced to $1r328.59, plus intereet (see FLndlng

of Fact rr  1 1rr ,  lnf  ra.  )  .

5.  Paul V. Webb, Sr. ,  is the pr incLpal owner and operator of three

separate corporatlons, namely lJebbts Motel and Webbts Harbor Lanesr petltloners

herein, and Webbrs Candies, Inc. ("webbrs Candiesff) .  Webbrs Candles was

lncorporated in or about 1953, I,lebbts Harbor Lanes was incorporated ln or about

1965 and Webb's Motel was lncorporated ln or about 1969. These three entities

are each located at West Lake Road, MayviJ-Le, New York and are easentially

operated together as a year round resort  at  this one Locat lon. Webbfs Motel

operates a twenty room motel complex, while Webbts Harbor Lanes oPerates a

restaurant and an eight lane bowllng alley.

6. Prlor to !975, each of the three entities malntained its own complete

set of accounting books and records, includlng separate payrolls, Journals,

ledgersr €tc. A single bookkeeper, worklng ln one offlce, handled aLl of the

separate bookkeeplng functions for each of the three entities.



-3-

7. In or about L975, the above-descrlbed accounting system was changed in

an effort to sinpltfy the system and reduce the amount of bookkeeplng entailed

in maintalning separate sets of bookkeeping records for each of the three

enttti-es. On the advlce of Mr. Janes Schantz, who has served conti.nuouely as

accountant for the three entities slnce their lncorporatlon (and prlor thereto

fron 1947 as accountant for Paul V. Webb d/b/a Webbrs Candles), the bookkeeplng

system was combined so that all- bookkeeplng was handled under Webbrs Candles.

The operations of Webbrs Motel- and Webbrs Harbor Lanes, incl-udlng al.l revenues'

expenses, payrol l ,  etc.r  w€r€ accounted for under Webbrs Candies. In essence,

all current operating itens (i.e. current assets and current llabilltlee) were

put on one set of books under Webbts CandLes, whLle all long-tern (capltal)

assets and llabillties remained on the books of the other two entitles. Webbrs

Motel and l{ebbrs Harbor Lanes ceased fitlng sal-es and use tax returns, wlth all

informatlon required on such returns being reported on sal-es tax returns flled

by Webbfs Candles. However, each of the three entitles continued to fLle their

ordn Eeparate u.s. corporatlon Income Tax Returns and New York state corporatlon

Franchise Tax Reports.

8. There was no transfer of ownershlp, control, possesslon or use of any

asaets owned by etther I' lebbrs Motel or Webbfs llarbor Lanes to Webbrs Candies ln

conjunctlon wlth the aforementioned accounting system change. However, Mr. Schantz

did proJect the antlclpated amounts of cash needed by Webbrs Harbor Lanes and

Webbts Motel- to pay, on a monthly basis, the mortgages, reaL property taxes and

insurance expense owed by each of these two entitles, and Webbrs Candies

transferred funds each month ln the amount of $3,783.00 to Webbre Harbor Lanes

and $4,190.00 to Webbrs MoteL to enable the lat ter two ent l t les to pay such

expenses.
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9. The above-noted projection, based soLeLy on the anticlpated expenses

associated with the two ent l t lesr real  property (1.e. mortgage Payments, reaL

estate taxes and lnsurance), was periodlcally lncreased based on lnprovementa

to the real estate, and the concomitant tax and lnsurance expense lncreaeee

assoclated therewlth. The proJectlon dld not encompass consideration of any

other i tems. In faet,  the cash f low proJect lon feLl  short  of  belng adequate by

$61191.96  fo r  Webbts  Harbor  Lanes  and $17, I77 .54  fo r  Webbrs  Mote l  over  the

durat ion of the perlod at lssue.1

10. When petltioners ceased fll-ing sales tax returns, the Audit Dlvlslon

assumed that a bulk sale had occurred and comenced an audlt of the three

ent i t les. Upon audlt ,  l t  wae dlscovered that no bulk sale had occurred.

Howeverr the auditor determined that there rilas an oral lease of the assets of

the two petiti.oners to Webbrs Candles, and that the nonthly palnents from

Webbfs CandLes represented the l-ease paynents, Accordingly, the audltor

imposed sales tax (at seven percent) on the portion of the nonthly paynents

allocated by hln to represent payments for leasing tanglbLe pereonal property

(taken fron petitj.onersr depreclatlon schedules) pursuant to the foJ-lowfng

formula:

Net Book Value of Tanglble Personal Property x total of monthly p"yr"rra"2
Net Book Value of A11 Property

The Audlt Reports Lntroduced ln evldence as Staters Exhlblts I'N" and rrorr

note that the monthJ-y paynents also lncluded amounts for corporate Lncome
and franchlse taxes.

The orlginal audlt results were based on cost values rather than net book
values. However, after a pre-hearing conference, the latter values were
determined to be appropriate. A llst of the ltems of tangible personal
property ls appended hereto as Schedule t'At'.
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11. The assessment against Webbts Harbor Lanes has been reduced' as notedt

to  $11328.59  (see F lnd lng  o f  Fac t  r r4 ' r ,  
Sgp lg) r  cons le t lng  o f  $1 '152.35  based on

the al leged lease of tangLble personal property and $f76.24 based on tax due on

the purchase of fixtures and equipment. Nelther evldence nor argument ltas

offered concernlng this l-atter item, and lt appears that Webbfs Harbor Lanee

does not contest llabillty for such amount.

L2. Webbrs Motelrs sales tax 1iabl l l ty has been reported under Webbrs

Candles since May 1, 1975, while Webbrs Harbor Lanesr eal-es ta:( l-labillty has

been reported under Webbrs Candies slnce September 1, L976. The audl. tor found

no underreporting of sales tax for either of the petitloners in any area other

than the noted $176.24 found on purchases of furnlture and fixturee, and the

alleged lease payments at issue.

13. Slnce the above-noted dates, Webbrs Candies has purchased and paid for

for all expenses associated wlth malntenance and repalr of the land, bull-dlngs

and equipment of the other two entities and has purchased and pald for all

equlpment replacements and improvenents of the other two entitles. Items of

tanglble personal property bought ln thls manner by Webbts Candies after the

noted dates have been carrled on the books of and depreclated by Webbrs Candies.

The ltems owned by the other ttro entities, as listed in Schedule rrA" (attached)'

were refl-ected on the corporate tax returns of such entities and were depreclated

by then.

L4. Petitioners aaserted that some of the items llsted ln Schedule rrArr

(attached), lncluding the air condltloners, tel-evislons, bowJ-lng alleys,

fixtures and ttsomett equlpment !ilere bull-t into the realty of the two entlties

and couLd not be removed without substantial damage to the buiJ-dlngs. Thus

petltloners maintaln that such ltems constltuted realty rather than tanglble
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personal property which would not in any event be subJect to tax as asserted

hereLn. No further speclfics were provided with regard to such items, the

manner in whlch they were bullt lnto the real-ty or the nature or extent of

damage which would result if such items were removed.

CONCLUSIONS OF LAW

A. That Tax Law sect i-on 1101(a)(5) def ines the term rrsale" a8:

t t [a]ny transfer of t l t le or possesslon or both, exchange or bartert
rental, lease or license to use or conaume, condltional or otherwise,
in any manner or by any means whatsoever for a consideration' or any
agreement  there for ,  . . . t t .

B. That 20 NYCRR 526.7 provides, in relevant part, as follows:

"Sa l -e ,  se l l ing  or  purchase.  [Tax  Law,  S t101(b) (5 ) ]  (a )  Def ln l t lon .

(1) The words sale, sel-llng or purchase mean any transactlon ln
whlch there is a transfer of t i t le or possesslon, or both, of  tangible
personal property for a conslderatlon.

(2) Anong the transactions l-ncluded ln the rtords 8a1e' eelllng
or purchase are exchanges, barters, rentals,  leases or l lcensee to
use or consume tanglble personal property.

* * *

(b) Consideratlon. The tern consl-deratlon lncludes monetary
consideration, exchange, barter, the renderlng of any servlcer or any
agreement therefor. Monet,ary conslderation lncludes assumptlon of
l labi l l t ies, fees, rentals,  royalt ies or any other charge that a
purchaser,  lessee or l icensee is requlred to pay.

(c) Rentals,  leases, l icenses to use. ( l )  The terms rental '
lease, llcense to use refer to all transactions Ln which there ls a
transfer of possession of tanglble personal property wlthout a
transfer of t i t le to the property.  I , lhether a tranaact ion ls a rsalel

or a trental ,  lease or l lcense to user shal l -  be determined ln accord-
ance with the provlsions of the agreement.rr

C. That the nonthLy payments flowing fron Webbrs Candies to each of the

petltloners hereln dld not represent lease paymente for tangible personal

property subJect to sales tax. There nas, as noted, no transfer of t l t le '

ownershipr poss€ssion or use of any of the items in questl-on' whlch items
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remained under the ownership and operation of the separate entitles. In fact,

the paynents dld not represent conaideration, but rather were distributione by

Webbrs Candles of the income of each of the petitloners back to such petltloners

ln order to al-low them to pay the cash expenses which related to the ProPerty

they continued to olrn and upon which there exisced outstanding l-labiJ-ltles

(1.e. mortgages, real-  estate taxes, etc.) .  Theee nonthLy payments were based

solely on a projection of such expensesr and ln fact fell short of equalJ-ing

actual expenses. In sum, the substance of the transactlons lndlcates an

attempt to centrallze petltlonersr accountlng systens but not the existence of

lease payments subject to sales tax.3 Final ly,  in vlew of the foregolng, l t  is

unnecessary to discuss the assertl.on ralsed by petitioners in Flndlng of Fact

I t  l .4t t ,  supra.

D. That the pet i t ion of l lebbts Motel ,  Inc. ls granted and the Not lce of

Determlnation and Demand for Payment of Sales and Use Taxes Due dated July 31,

1978 is cancel-l-ed. That the petition of Webbrs Harbor Lanes and Restaurant'

Inc. ls granted to the extent that sales tax assessed on the monthly payments

is cancel led, but ls denLed with respect to the port lon of the asseesment

relating to tax due ln the amount of $175.24 on purchases of furnlture and

flxtures (see Flnding of Fact rtllttr 
-gg3g), and the Notice of Deternlnation and

It is arguabLe that itens of tanglble personal property Purchased by
llebbrs Candies and carried on its books but used by the other two entities
could result ln a taxable lease. However, that sltuation lf,as not
presented and accordingly we need not address it.



Demand for Payment of Sales

ln accordance herewith, is

DATED: Albany, New York

APR 15 1985

-8-

and Use Taxes Due dated l4ay L6, L978,

sustained.

STATE TN( COMMISSION

as rnodlf ied

PRESIDENT
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SCHEDULE IIAI'

ITEI'{S INCLUDED AS TANGIBLE PERSONAL PROPERTY

WEBBIS MOTEL

Snormoblle
Furntture and fLxtures
Office eguipment
T . V .  s e t 6
Alr condltLonlng
Road signs
Machlnery and equipment
Laundry equlpnent
Linen

WEBBIS HARBOR LANES

BowJ-lng equlpment
FurnLture and fixtures
Pinsetters
Trucks and equlpment
Vendlng rr,achines
BowlLng alley
Restaurant equipment
Slgns
Llnens
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL
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