
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Watson Oi l  Co. ,  Inc .

for Redeterninatlon of a Deficiency or Revislon
of a Determlnat lon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  1 2 / l / 7 8  -  1 1 / 3 0 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
23td day of May, 1985, he served the wlthin not lce of decision by cert i f ied
mal l  upon Watson Oi l  Co.,  Inc.,  the pet l . t ioner ln the wlthin proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Watson Oi l  Co. ,  Inc .
Route 81
West  Coxsack ie ,  NY I2 I92

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offLce under the exclusive care and custody of the United States Postal
Service lrithin the State of New York.

That deponent further says that the said addressee is the petitioner
hereLn and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
23rd day of May, 1985.

ister oat
pursuant Law sect lon L74



STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter

lJatson 011

the Pet l t lon

. ,  I n c .
AFFIDAVIT OF MAITING

for Redetermination of a Deflclency or Revlston
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  L 2 / I / 7 8  -  1 1 / 3 0 / 8 1 .

State of New York :
s s . :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the withln not ice of declsion by cert l f ied
mall upon Fred B. hlander, the representative of the petitloner in the withln
proceeding, bI enclosLng a true copy thereof in a securely sealed postpaid
lrrapper addressed as follows:

Fred B. lJander
OrConnell & Aronowitz
1 0 0  S r a t e  s t .
AJ-bany, NY 12207

of
o f
Co

and by depositing
post off ice under
Servlce wlthin the

That deponent
of the pet l . t ioner
last known address

same enclosed in a postpald properly addressed wrapper Ln a
the exclusive care and custody of the UnLted States Postal

State of New York.

further says that the sald addressee Ls the rePresentat lve
herein and that the address set forth on said rrrapPer is the

of the representat ive of the pet l t loner.

Sworn to
23rd. day

before me thls
o f  May,  1985.

Lster oat
purauant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  '  N E I { I  Y  O R K  L 2 2 2 7

It Iay 23'  1985

Watson 011 Co. ,  Inc .
Route 81
trIest Coxsackie, NY I2L92

Gentl-emen:

Please take notice of the decisi.on of the State Tax Conrmisslon enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to revlel t  an
adverse decLsion by the State Tax Comrisslon nay be ingtltuted only under
Articl-e 78 of the Clvll Practice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Al-bany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lttlgation Unit
Building //9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Fred B. Wander
0rConne11 & Aronowitz
1 0 0  S t a t e  S t .
Albany, NY 12207
Taxing Bureau I s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Arnos Post,  Inc.

for Redeterml.nation of a Deflciency or RevisLon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12  |  L  178-L I  130 l8L .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
23rd, d,ay of May, 1985, he served the within not ice of declsion by cert l f ied
nal l  upon Amos Post,  Inc.,  the pet l t ioner ln the wlthin proceeding'  bI
encl-osing a true copy thereof in a securely sealed postpald wtapper addressed
as fol lows:

Amos Post ,  Inc .
One As los  Pos t  Rd. ,  P .O.  Box  351
Catsk i l l ,  NY L24L4

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the United Stateo Postal
Service within the State of New York.

That deponent further says that the sald addressee Ls the Petitioner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn
23rd

to
day

before me this
o f  May,  1985.

thorized to lster oaths
Liaw sect ion 174pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
o f

Amos Post,  Inc.

for Redetermlnatlon of a Deficlency or Revlsion
of a DeterminatLon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 12 I  t  17 9-LL |  30 I  8I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, belng duJ-y sworn, depoees and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
23rd day of May, L985, he served the wlthln notice of decision by certified
nall upon Fred B. Wander, the representative of the petitloner in the wlthln
proceedlng, bI encl-oslng a true copy thereof in a secureLy sealed postpald
wrapper addressed as follows:

Fred B. hlander
OrConnelL & Aronowita
100 Sta te  S t .
Albany, NY 12207

and by deposltlng same enclosed in a postpaid properJ-y addreesed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the saLd addreasee ls the representatlve
of the petLtloner herein and that the address set forth on said wraPPer ls the
last known address of the repreaentatlve of the petltioner.

Sworn to before ne this
23rd day of May, 1985.

er oat
pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 23, 1985

Amos Post ,  Inc .
One Arnos  Pos t  Rd. ,  P .O.  Box  351
Catsk l l l ,  NY I24 I4

Gentlemen:

Pl-ease take notice of the decislon of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant,  to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to revierr an
adverse decislon by the State Tax Co'nmission may be instituted only under
Article 78 of the Clvil Practice Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany Countlr withln from the date of
th ls  no t ice .

Inqulries concerning the computatlon of tax due or refund al-Lowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Al-bany, New York L2227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t loner I  s Representat ive
Fred B. trIander
OfConnell & Aronowitz
1 0 0  S t a t e  S t .
Albany, NY 12207
Taxlng Bureauts Representat ive

c c :



STATE.OF NEW YORK

STATE TA)( COMMISSION

:
In the Matter of the Petition

:
o f

:
I^IATS0N OIL CO., INC.

for Revislon of a Determi.nation or for Refund
of Sal-es and Use Taxes under Artlcles 28 and.29 :
of the Tax Law for the Perlod December I' L978
through November 30, 1981. 3

. DECISION

In the I'latter of the PetitLon
:

o f

AI'{OS POST' INC.
:

for Revlslon of a Deternlnation or for Refund
of Sal-es and Use Taxes under Artlcl-es 28 and 29 z
of the Tax Law for the Period December I' L978
through November 30r 198f. :

Pet l t ioner '  Watson Oi l  Co.,  Inc.,  Route 81, West Coxsackle, New York

L2Lg2, filed a petitlon for revision of a determinatLon or for refund of eales

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the period December 1,

1978 through November 30, f981 (Fl le No. 37952).

Pet l t ioner,  Anos Post,  Inc.,  One Anos ?ost Road, P.O. Box 351, Caet leton,

New York I24L4, fll-ed a petltlon for revision of a determinatlon or for refund

of sal-es and use taxes under ArtLcles 28 and 29 of the Tax Law for the perlod

December 1r 1978 through Novenber 30, 1981 (Fl le Nos. 42504 and 42833).

A fornal hearing wae heLd before Frank A. Landers, llearlng Offlcer' at the

offlces of the State T4x Comission, Bulldlng #9, State Office Campus, Albanyr

New York, on June 19r 1984 at 9:15 A.M., and was cont inued to concluslon before

the same Hearing Officer, at the same location on Jul-y 2r 1984 at 11:00 A.M.,



lrlth all brlefs to be subnltted by

OrConnel l  and Aronowltz,  P.C. (Fred

Divislon appeared by John P. Dugan'

-2-

September 4'  L984. Pet l t loners

B. Wander, Esq. ,  of  counsel-) .

Esq. (James Del la Porta, Esq.,

ISSUES

appeared by

The Audlt

of counsel-).

I. Whether receipts fron the sale of a customer llst are subJect to tax.

II. If so1 whether the valuation of the custoner llst by the Audlt Dlvlslon

waa correct.

FINDINGS OF FACT

1. On l'larch 8, L982, the Audlt Divislon tseued a Notlce of Determlnatlon

and Demand for Payment of Sales and Uee Ta:<es Due agal-nst petltloner Wateon O11

Co.,  Inc. ( t twatson Oi lr t )  for taxes due of $22t905.26, plus lntereet of $568.28r

for a total amount due of $23,473.54 for the perlod December 1, 1978 through

November 30, 1981.

2. On the same date, the Audit Dlvision aLso issued a Notice of Deternl-

natlon and Demand for Payment of Sales and Use Taxes Due against PetLtloner

Amos Post, Inc. (rtAnos Postrr) in the aame amount for the same perlod.

3. It is the posltion of the Audit Dlvislon that the receipts fron the

sale of a cuatomer list are taxable ae the sale of tangLble personal property

under section 1105(a) of the Tax Law andfor as the saLe of an lnformatLon

servlce under sect ion 1f05(c) (1) of  the Tax Law.

4. On l"tay 28, L982, Watson Oil- tinel-y flled a petitlon for a hearlng to

revien the notice of determlnatLon. On Aprll 28, L982, Amos Post tlnely flled

a petitlon to revlelr the notlce of deternlnatlon. Both petitloners claLm that

the customer llst does not constltute tanglble peraonal property; that the

customer list contains information whlch ls personal and/or confidentlal- Ln

nature which may not be substantially incorporated ln reports furnlshed to



-3-

other persons; that Watson 011 is not lnvolved on a regul-ar basis in provldlng

servlces which include the furnishLng of lnfornation concernlng lts customera

to other persons; and that the method of valuation of the cuatomet L1st used by

the Audit Dlvision was lncorrect.

5. During the period at issue, Watson 011, a New York corporatlon, ltag

engaged in the retail distrlbution of fuel o11 (hone heating o11) and kerosene.

On July 27, 1981, Watson Oi l  and Amos Postr also a New York corporat ion'

executed an agreement. for the purchaee of the assets of Watson O11 by Anoe

Post.  The total  purchase pr ice, whlch was est lmated to be $4171118.00'  wae

al located as foLlows:

Fuel oil and kerosene amounts
Equlpnent
Tanks and pumps
Skld tanks

$327  , 218 .00
36,275.0O
40 ,000 .00

6. Paragraph 1(a) of the agreement provlded, in Pertlnent Part, the

following:

"I. (a) The Seller agrees to sel-l- and the Purchaser agrees to
purchase all of the sald fuel- o1l- accounts and kerosene o11- accounta
owned by the Seller on the dated fixed herein for transfer thereof,
which consists of 2rI8L1454 gal lons of fueL olL and kerosene o11,
(being the volume of sales during the fiscal perlod of October I'
1980 to September 30, 19SI),  at  the agreed purchase pr ice of f l f teen
cents per gaL1on, est lmated to be the sun of $327'218.00, at thls
tfune, but the exact amount shall be determlned at the time of closlng
and substltuted in the sel-J-lng price at that tLme, and to be pald ln
the manner as herelnafter set forth. . .

It is understood and agreed that the purchase prlce for
the sale of the fuel o11 and kerosene oi1 accounta has been fixed
based upon the gall-onage sales for the fLscal- perLod of October 1,
1980 to September 30, 1981, at the rate of f l f teen centa per gal lon.
The saLd purchase prlce shalL be adJuated at the end of the flret
year followlng cl-ostng of title Uasia upon the retalned gal-Lonage of
fuel oil and kerosene oil durlng that perlod. In the event that the
total gallonage of the accounts transferred or purchased during that
period of time shall lncrease, the purchase prlce ehall be adJueted
upward accordlngly at the rate of fifteen cents per galLon and said
lncreased amount shall be pald wlthin thlrty days ln cash or certlfied



-4-

check to the Sel-ler. In the event that the total gallonage of fuel-
o11 and kerosene oil shall decrease at that tlme, the purchase price
shall be adJusted downward at the rate of flfteen cents per gallon
and shal-L be repald by the Seller to the Purchaser by deductlng the
same from the next lnstallment of princLpal due on note. However, ln
no event shall the purchase prLce for the said fuel o11 and kerosene
oi l  accounts be less than the sum of $264'000.r '

The closing of t i t le took p1-ace on October 1, 1981.

7. The fuel o11 accounts and kerosene accounts, aLso referred to as the

customer l-ist, were transferred from l{atson 011 to Anos Post in written forn.

In addltlon to the name and addrese of the customer, the llst contalned the

cuatomer credit, tank slzer when to dellver to the cuatomer on a degree day

basis, tank locatlon and f111 Location. Both partles considered the customer

list to be confldential lnfornatlon.

8. On or about one year following the closlng of tl.tle' the purchaee

prlce of the customer l - lst  was reduced to $2641000.00.

9. On audit, the examlner for the Audit Dlvision found that nelther

petltloner paid tax on the transfer of the customer llst.

CONCLUSIONS OF LAW

A. That sectlon 1105(a) of the Tax Law lnposes a tax upon the rrreceipte

from every retall sale of tangible personal property except as otherwlse

provided in [Art iel-e 28].rr  Sect lon f105(c)(1) of the Tax Law lmposea a tax on

the receipts fron every sale, except for resale, of the servlce of rrfurnlshlng

of information by prlnted, mlmeographed or nultlgraphed matter or by dupJ-lcatlng

wrltten or prlnted matter in any other nanner, includLng the servlcee of

collectlng, compll-Lng or analyzing lnfornatlon of any kind or nature and

furnishlng reports thereof to other peraons, but excluding the furnlshlng of

informatlon whLch is pereonal or lndlvLdual in nature and whlch ie not or may

not be substant ial ly lncorporated in reports furnlshed to other persong.. . t ' .



-5-

B. That a customer llst is a business asset the sale of whlch constltutes

"the sale of infornat lon and ls,  therefore, taxable under sect lon 1105 [aubd.

(c) l  of  the Tax Law (ci tat , ion omit ted)fr  ( to"e Is l"nd Rel iab

Commlsslont 72 A.D.2d 826; Dalrynens League Co-op Associ.at lon, Inc. et  al .  ,

State tax Conrmission, December 14, 1984). Therefore, the Audlt Divlslon

properly determlned that the saLe of the customer llst is subJect to tax.

C. That the tax due on the customer lLst is to be based on $264'000.00

(Ftnding of Fact "8", -gg,) and not $327 1218.00 as origlnally deternlned by

the Audit Divlsion.

D. That the pet i t lons of l {atson 0i1 Co.,  Inc. and Amos Post '  Inc. are

granted to the extent indicated in ConcLusion of Lar,r "C", supra; that the Audlt

Divislon is hereby dlrected to nodify the notlces of determlnation and demand

for payment of sales and use taxea due issued l{arch 8, L9823 and that except aa

so granted, the pet l t ions are denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985
PRESIDENT

s(*r

COMMISSIONER
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