
STATE OF NEI^I YORK

STATE TAX COI'{MISSION

In the l tat ter of  the Pet l t lon
o f

Warchem, Inc.

for Redetermtnation of a Deficiency or Revision
of a Determl.natl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 l t l 7 6 - 6 1 1 5 1 7 9 .  :

AFFIDAVIT OF I{AILING

State of New York :
s s .  3

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comlsslon, that he Ls over 18 years of age, and that on the
6th day of Februaryr 1985, he served the within not lce of DeclsLon by cert l f ied
nal l  upon Warchem, Inc.,  the pet l t loner in the ldthln proceedinB' bI  encloelng
a true copy thereof in a securely sealed postpald lrrapper addressed as follows:

Warchem, Inc.
5  E .  8 t h  S t .
New York, NY f0003

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excl-uslve care and custody of the United States Postal
ServLce wlthln the State of New York.

That deponent further says that the said addressee is the Petltloner
herein and that the address set forth on said lrrapper ls the l-ast known addrees
of the pet i t ioner.

Sworn to before me thle
6th day of February, 1985.

to addiniater oat
to  Tax-Law sec t lon  174pursuant



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

I{archem' Inc.

for RedetermlnatLon of a Deflclency or RevlsLon
of a DeternLnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  6 l  1176-61 tS  179.

AFFIDAVIT OF ITTAILING

State of New York :
s 8 .  :

County of A1bany :

David Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Coumisslon, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln not ice of DecLslon by cert i fLed
maLl upon Morris Turetzky, the representative of the petltloner in the wlthln
proceeding, bY enclosing a true copy thereof in a securely sealed postpald
Trrapper addressed as follows:

Morrls Turetzky
Turetzky, Sternheiur & Co.
1 1 4  l i b e r t y  S t .
New York, NY 10006

and by depositlng same encLosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatLve
of the petitioner herein and that the address set forth on said ltrapPer is the
last known address of the representat lve of the pet i t ioner.

Sworn to before ne thls
5th day of February, 1985.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N Y ,  N E W  Y  O  R K  1 2 2 2 7

February 6, f985

I{archen, Inc.
5  E .  8 th  S r .
New York, NY 10003

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your rlght of revlew at the adninistrative level.
Pursuant to sect ion(s) l l38 of the Tax Law, a proceedlng in court  to revLelt  an
adverse declslon by the State Tax Comnission may be lnstituted only under
Article 78 of the Clvl-l Practice Law and Rules, and must be co'n'renced ln the
Suprene Court of the State of New York, AJ.bany County, within 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unlt
Bui lding #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX CO},IMISSION

cc:  Pet i t ioner ts  Representa t ive
Morris Turetzky
Turetzky, Sternheim & Co.
1 1 4  L i b e r t y  S t .
New York, NY 10006
Taxlng Bureaut s Representatlve



STATE

STATE

OF NEId YORK

TAX COMMISSION

In the llatter of the Petitlon

o f

WARCHEM, INC.

for Revision of a Determination or for
of Sales and Use Taxes under Artlcl-es
of the Tax Law for the Period June 1,
through June I5r L979.

t o .

DECISION

Refund
28 and
197 6

Petl t ioner,  Warchem, Inc.,  5 East 8th Street,  New Yorkr New York 10003,

flled a petition for revislon of a determlnation or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period June 1, 1976

through June 15, 1979 (Fi le No. 424L9).

A fornal- hearlng was held before Frank A. Landers, Hearing OffLcer' at the

offlces of the State Tax Conmlssion, T\ro World Trade Centerr New York, New

York, on August 22, 1984 at 9:15 A.M. Pet l t loner appeared by Turetzky'  Sternhelm

& Co. ( Isaac Sternheim, C.P.A.).  The Audit  DLvlsion appeared by John P. Ihrgan,

Esq. ( Irwin A. Levy, Esq.,  of  counsel) .

ISSUES

I .

t lon of

I I .

due from

Whether petitioner tlnely filed a petition for revislon of a detemlna-

tax due.

Whether the Audlt DlvlsLon properly determined additlonaL sales tax

pet i tLoner for the perlod June 1, 1976 through June 15, 1979.

FINDINGS OF FACT

1. 0n July 3r L979, the Audit  Divls lon recelved a Not l fLcat lon of Sale,

Transfer or Asslgnment Ln Bulk whlch lndlcated the purchaser as QID Chemists,

Inc. and the seller as l{archem, Inc., the petltioner hereln. The date of sale



-2-

was June 15, 1979 and a bulk sales tax of $400.00 was paid by the purchaaer on

f ixed  assets  o f  $5 ,000.00 .

2. On Septenbex 6, L979, the Audit DLvj.slon, based on the findlngs of a

f ield audlt  of  pet l t lonerts records through the period August 31'  L975' lssued

to petitioner a Notice of Determlnation and Demand for Paynent of Sales and Use

Taxes Due for tax due of $361923.07, plus penalty of $51963.98 and lnterest of

$5 ,121.52 ,  fo r  a  to ta l  amount  due o f  $48,008.57  fo t  the  per iod  June 1 ,  L976

through June 15, 1979.

3. The Audlt Dlvislon, as a result of addltionaL lnfornation, dlscovered

durlng the fiet-d audlt that petltloner had operated a luncheonette whlch was

discontlnued on October 14, L977, As a result of this information, the llabillty

of Warchem, Inc. was reduced for the perlod September 1, L977 through June 15,

L979. AccordLngly,  on December 1, 1981, the Audlt  Dlvls ion lssued to pet l t loner

a Notice of Assessment Review for adJusted tax due of $20rL89.23r plus penalty

and in te res t  o f  $6 ,400.01 ,  fo r  a  to ta l  amount  due o f  $25 '589.24 .

4. On January 6, 1981, pet i t ionerts representat ive f l led a pet i t lon ln

reference to the Notice of Assessment Review. Pecitioner did not claim that lt

never recelved the notice dated September 6, 1979. Both notices and the

pet l t lon indicated the same address for pet i t ioner.

5. Pet i t ionerrs representat ive aLl-eged that,  at  the t ime of the nafJ- lng

of the notice dated Septenber 9, L979, a strlke was in progress by the unlon

employees of a restaurant located next to the prenises of petltloner. They

lrere purportedly not al-lowlng anybody in or out of the bullding and the surround-

tng stores qrere closed due to the strlke. Consequentlyr it was al-leged that

petltloner was not recelvlng any nail and did not receive the notlce. The

strike l-asted approximately 30 days. the petltioner failed to present any
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documentary or other substantlal evidence to support these allegations. It wae

further alleged that the notice was probably returned to Albany. There is no

evldence in the fl1e to indlcate that the notlce lras returned to Albany.

6. On July 29, 1980, pet l t ioner resold the buslness to Changre Chemlst,

Inc.

CONCLUSIONS OF tAW

A. That,  sect ion 1138(a) (1) of  the Tax Law provldes'  ln part ,  that a

notice of determlnatlon shall finalJ-y and lrrevocably fLx the tax unless the

person against whom lt ls assessed, within nlnety days after glving notice of

such determinatLon, shall apply to the Tax Cornmlssion for a hearing.

B. That pet i t ioner fal led to compJ-y wlth sectLon 1f38(a) (1) of  the Tax

Law. Therefore, the taxes due were ftnalJ-y and lrrevocabLy flxed. Howevert

based on the Notice of Assessment Review, the tax due has been adJusted to

$ 2 0 , 1 8 9 . 2 3 .

C. That since a tlmely

does not have jur isdlct ion to

D. That the pet i t ion of

ls sustalned.

DATED: Albany, New York

FtB 0 6 1985

petLtLon nas not filed, the State Tax Cornmission

render a declsion with respect to Issue I I .

Warchem, Inc. ls denled and the adjusted tax due

STATE TAX COMMISSION
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