
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

DanieI-

of the Pet l t lon
o f
J. tJal ters

AFFIDAVIT OF MAILING
for Redetermlnation of a Deflclency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  L I l30 l8 I .

State of New York :
s s .  :

County of Albany 3

David Parchuck, being dul-y sworn, deposes and says that he ls an enployee
of the State Tax Conrmisslon, that he ls over l-8 years of age, and that on the
4th day of Aprll-, 1985, he served the wlthin notice of Declslon by certlfled
mall- upon DanLel J. Walters, the petttioner in the wlthln proceedLng, by
enclosLng a true copy thereof Ln a securely sealed postpald wrapper addressed
as fol lows:

Daniel  J.  Walters
R r .  1 1
ParLsh,  NY 13131

and by deposl.tlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further
herein and that the address
of the pet l t l .oner.

Sworn to before me thls
4 th  day  o f  Apr l l ,  1985.

ter oa
I

says that the said addressee is the Petl.tloner
set forth on said !ilrapper ls the last known address

I

74
AufhorLzed to
pursuant to Tax sect lon



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I^ I  YORK L2227

Aprl l  4,  1985

Daniel J. !' lalters
Rr .  11
Par ish ,  NY 13131

Dear Mr. Walters:

Please take notice of the Decision of the State Tax Cornmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsLon by the State Tax ComlssLon nay be lnstltuted only under
Article 78 of the CLvll Practice Law and Rulesr and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date of thls not lce.

InquLries concerning the computation of tax due or refund al-l-owed l-n accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatl.on and Flnance
Law Bureau - Lltlgatlon Unlt
Butldlng /f9, State Campus
A1-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representatlve



STATE "OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAT.IIEL J. hIALTERS

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period November 30'  1981.

DECISION

Peti t ioner,  Daniel  J.  I {al ters,  Route 11, Parlsh, New York 13131' f i led a

petition for revlslon of a determination or for refund of sal-es and use taxes

under Articles 28 and, 29 of the Tax Law for the period November 30, 1981 (Fil-e

N o .  3 8 5 4 3 ) .

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the off ices of the State Tax Cornmlssion, 333 East Washington Street,  Syracuse,

New York, on October 18, 1984 at 1:15 P.M. PetLt ioner appeared tgg. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Anne Murphyr Esq.r of  counsel) .

ISSUE

Whether petitloner is entitled to a refund of sales tax Pald on the

purchase of a dump truck that was subsequently resold.

FINDINGS OF FACT

1. On Jul-y 11, 1981, pet i t j .oner,  Daniel  J.  WaLters, purchased a 1974

Internat ional dump truck for $12r750.00. At that t ime, pet i t ioner was engaged

in the trucklng business. He was not a registered motor vehicle dealer when

the truck was purchased, although sometlme thereafter he did become a dealer.

2. On November 16, 198I,  pet i t ioner sold the dunp truck for $13'500.00 to

one Erik Erikson. Pet l t ioner nas requlred to pay sales tax of $510.00 before

he could obtain a new Certlfieate of Tltle from the Department of Motor Vehicl-es



-2-

whlch certlflcate was neeeasary to complete the transfer to Erikson. Erikson

pald sal-es tax on the truck when Lt was reglstered.

On November 15, 1981, pet l t loner f l led an appl icat lon for a refund of

the sales tax on the basls that the truck was purchased by hlm as an lnvestment.

3. On June 10, 1982' the Audlt Divlslon denied petitlonerrs refund claln

on the grounds that a purchase for lnvestment is a retall sale, ae defined ln

sec t lon  1101(b) (4 )  o f  the  Tax  Law.

4. Pet i t loner dtd not,  regtster,  lnsure or use the truck between July 11,

1981 and November 16, 1981. Pet i t loner argued that he intended to resel l  the

truck for a prof l t .

CONCLUSIONS OF I,AI.I

A. That the transaction in whlch petltloner purchased the 1974 Tnternational

dump truck constltuted a retall sale wlthln the meaning and lntent, of section

1101(b)(4) of the Tax Law and the recelpts therefrom were taxable under sect ion

1105(a) of the Tax Law. Petltioner dld not prove that the truck was not used

by hln during the perlod July 11, 1981 to November 16, 1981 and thus dld not

show that j-t was purchased exclusively for resaLe. It ls noted that at the

tlme of purchase he was not a registered motor vehlcle dealer, but rather waa

engaged Ln a trucking business.

B. That the petltion of DanleL J. tlal-ters ls denled and the refund denlal

lssued June 10, 1982 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 4 1985
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
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