
STATE OF MI,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
of

W. W. I lenderson & Son, Inc.

for Redetermlnatlon of a Deflclency or Revlsion
of a Determinatlon or Refund of Sal-es & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
P e r l o d  I L l I l T g  -  8 l 3 L / 8 2

AFFIDAVIT OF }fAILING

State of New York :
s s .  :

County of Albany i

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmlsslon, that he ls over 18 years of age, and that on the
23td, d,ay of May, 1985, he served the wLthln notlce of decision by certlfled
naiJ- upon W. hI. Henderson & Son, Inc., the petltloner ln the wlthln
proceedlng, bI encloslng a true copy thereof in a securely sealed postpald
rrrapper addressed as follows:

W. W. Henderson & Son, Inc.
5  W.  Br ldge St .
Catski l - l - ,  NY L24I4

and by deposltlng same encl-osed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee is the petLtloner
herein and that the address set forth on sald lrrapper ls the last knoltn address
of the pet i t ioner.

Sworn to before me this
23rd, day of May, 1985.

Authorized tb
pursuant to Tax



STATE OF NEhI YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

hr. W. Henderson & Son, Inc.

for Redeterminatlon of a Deflciency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r i o d  I I / 1 1 7 9  -  8 / 3 1 1 8 2 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of AJ.bany :

Davld Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Corrmission, that he ls over 18 years of age, and that on the
23rd day of May, 1985, he served the wtthin not ice of declslon by cert l f led
nall upon Fred B. I'Iander, the representative of the petitloner ln the within
proceedlng, bY enclosing a true copy thereof in a securely sealed poetpald
wrapper addressed as follows:

Fred B. I{ander
OrConnel l  & Aronowitz
1 0 0  S t a t e  S t .
Albany, NY 12207

and by deposl.ting same enclosed in a postpald properly addressed wrapper in a
'post offtce under the exclusLve care and custody of the Unlted States Postal
Servlce wl,thln the State of New York.

That deponent further says that the said addressee ls the repreaentative
of the petltloner herein and that the address set forth on sald nrapper ls the
last known address of the representat lve of the pet l t ioner.

Sworn to before me thls
23rd day of May, 1985.

ter oatAuthorized Eo admin
sec t ion  174



S T A T E  O F  N E I " I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

May 23, 1985

I^I .  W. Henderson & Son, Inc.
5  W.  Br idge St .
Catskl l l ,  NY 12414

Gentlemen:

Please take not ice of the declsion of the State 1sx f ,smnission enclosed
herewith.

You have now exhausted your rlght of review at the adminlstrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Conmlssion may be lnstituted only under
ArtLcle 78 of the Civl1 Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxatl.on and Finance
Law Bureau - Litigation Unit
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat ive
Fred B. I,lander
0rConnel l  & Aronowitz
1 0 0  S t a t e  S t .
Al-bany, N'I L2207
Taxing Bureauts Representat ive



STATE OF.NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

W. W. IIENDERSON & SON, INC.

for Revlslon of a Determination or for Refund
of Sa1es and Use Taxes under ArticLes 28 and
29 of the Tax Law for the Perlod September I,
1979 through August 31, 1982.

Whether recelptg

sale of the assets of

from the sale of a customer llst

a fuel  o11 distr ibut lon buslness

FINDINGS OF FACT

DECISION

tn connectlon with the

are subJect to tax.

Pet i t ioner,  W. W. Henderson & Son, Inc.,  5 W. Bridge Street,  Catekl l l '  New

York 12414, f l led a pet i t lon for revision of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of. the Tax Law for the perl.od

September 1, 1979 through August 31, L982 (Fi le No. 42834).

A fornal hearLng was hel-d before Frank A. Landers, Hearlng Officer, at the

offlces of the State Tax Counisslon, Buildlng //9, State Offlce Campus, Albany,

New York, on June 19, L984 at 9:15 A.M. and was contlnued to concluslon before

the same Hearing Off lcer,  at  the sane locat lon on July 2'  L984 at 11:00 A.M.,

with all, brlefs to be subnitted by Septenber 4, L984. Petitloner appeared by

OrConnel l  and AronowLtz, P.C. (Fred B. Wander, Esq.,  of  counsel) .  The Audlt

Divis ion appeared by John P. Dugan, Esq. (Janes Del la Porta, Esg.r of  counsel) .

ISSUE

l. On December 20t 1982, the Audit Division, as the result of an audlt,

issued a Notice of Determlnation and Demand for Payment of Sal-es and Use Taxes

Due against the petitlonere I{. }'1. Henderson & Son, Inc.r under Artlcles 28 and



-2-

29 o f  the  Tax  Law,  fo r  ta : (es  due o f  $91100.00 ,  pLus  in te res t  o f  $2 '188.91 ,  fo r

a  to ta l  due o f  $111288.91  fo r  the  per iod  Septenber  1 ,  1979 th rough August  31 ,

1982.

2. I t  ls the Audit  Divj .s lonfs posit ion that a wri t ten customer lLst ls an

item of tangl.ble personal property, the sale of whlch ls subJect to tax under

sect lon f105(a) of the Tax Law; that the sale of a wrl t ten customer l ist

constltutes the servlce of furnlshing lnformation by printed matter and ls

therefore subJect to tax under sect ion 1105(c) (1) of  the Tax Law; and that a

customer list does not contain lnformatlon which ls personal or lndlviduaL ln

nature.

3. On March l l ,  1983 the pet i t ioner,  W. tJ.  I lenderson & Son, Inc. ( t tHendersoo"),

tlnely flled a petition for a hearlng to review the Notice of DeterminatLon.

The petitioner clalms: (1) the customer llst does not constitute tanglble

personal property; (2) the customer llst contalns informatlon whlch ls personal

and/or confidential ln nature whlch Day not be substantlally lncorporated Ln

reports furnished to other persons; (3) petltioner tras not involved on a

regular basls in providing services which lncluded the furnlshlng of lnforoatlon

concerning its customers to other persons; and (4) the sales tax provislons

regardlng petj.tionerfs informational- servlces do not lnclude the val-ue of the

customer list but rather the vaLue of the lnformatlon service ltself.

4. Durlng the period at lssue, Henderson, a New York corporation, ltas

involved in the monument business as well as the retall distributlon of fuel

o11 or home heat ing o11. Amos Post,  Inc. (rrAnos Post") ,  a New York corporat lon,

was a retail and wholesale distrlbutor of fuel- oi1. Pursuant to a contractual

agreement entered on July 7, 1980 and a b111 of sale del-lvered on September 1, 1980,
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llenderson sold to Amos Post the assets of lts fue]-

The total  purchase pr iee was $1501000.00 whlch was

o11 dlstr lbut lon buslnees.

allocated as fol-lows:

Goodwill
Covenant Not to Conpete
Customer List

$ 5,ooo.  oo
15 ,000 .00

5. Both Henderson and Anos Post consldered the customer l-ist to be

confidential informatlon. Paragraph 8(h) of the agreement provides ln pertLnent

par t ,  tha t :

"8(h) That the seLler has not and wi l l  not tender the fcustomer l lstr
or any contents thereof, or any of the names of the fuel oil accounts
onmed by the seller hereln conveyed, or any contents or names on sald
rcustomer lLstt  to any other person, corporat ion or ent l ty other than
Amos Post,  Inc.t t

6. The names and addresses of the approximate twelve hundred (1'200)

customers of Henderson rf,ere maintained on ledger cards. The cards also contained

confLdentlal- lnformation relative to the dellvery of fuel o11 as htell- as credLt

informatlon. The cards nere transferred to Amos Post to be copled or reproduced

and later returned to Henderson. Pursuant to the contract, this lnformation

was never divulged by llenderaon to anyone except Amos Post.

7. The AudLt Di-vlsion determined that Henderson had falled to collect

sales tax on receipts from the sale of the customer list to Amos Post and

aeeordingl-y assessed Henderson for the taxes due.

CONCLUSIONS OF LAW

A. That section 1105(a) of the Tax Law lmposes a tax upon the t'receipts

from every retall sal-e of tangible personal property except as otherwise

provided ln lArt ic le 28].r '  Sect l-on f105(c)(1) of the Tax Law lmposes a tax on

the recelpts from every sale, except for resale, of the servl.ce of rrfurnl.shlng

of lnformation by prlnted, mlmeographed or multigraphed matter or by dupJ-lcatLng

wrltten or prlnted matter in any other manner, lncluding the services of
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collecting, complllng or analyzing infornation of any kind or nature and

furnishing reports thereof to other persons, but excludlng the furnLshing of

informatlon whlch is personal- or lndlvldual in nature and whl-ch is not or may

not be substant lal- ly lncorporated in reports furnished to other pereons.. . t ' .

B. That a customer list 1s a business asset the sale of which constitutee

"the sale of lnformation and Ls, therefore, taxable under sect ion 1105 [subd.

(c) l  of  the Tax Law (ci tat ion omit ted)rr(Long Island Rel- iable Corp. v.  Tax

Conmlsslon, 72 A.D.2d, 8261, Dalrymens League Co-Op Assoclat ion, Inc. et  al .1

State Tax Coumission, December 14, 1984). Therefore, the Audit Divlelon

properly determlned that W. W. Henderson & Son, Inc. was l-lable for tax on the

eale of the customer l ist .

C. That the pet i t ion of W. W. Henderson &

Notice of Deterurination and Demand for Payment

lssued December 20, 1982 is sustained.

DATED: Albanyr New York

illAY 2 3 1985

tlv^lf,'"

Son, Inc. is denled and the

of Sal-es and Use Ta:ces Due

STATE TAX COII{MISSISON

PRESIDENT

COMMISSIONER.\ ry \
\-)\ cM

coMMrss\I'IER
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Beverse/

P b13  th5  gbs

RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

(See Feverse/
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