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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtl.on
o f

Estate of Amadeo Vilardl

for Redeterml.nation of a Deflciency or Revision
of a Determlnatlon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  |  L  1 7 7 - L L  1 3 0  1 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Conrmlssion, that he is over 18 years of age, and that on the
10th day of Jul-y,  1985, he served the within not lce of Declslon by cert l f ied
naLl upon Estate of Anadeo Vllardi, the petitloner in the wlthin proceedlng,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Estate of Anadeo Vllardi
c/o Angelo Cestar l ,  Executor
1 7 5 2  8 1 s t  S t .
Brooklyn, NY lL2L4

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee Ls the Petitloner
herein and that, the address set forth on saLd wrapper Ls the last known address
of the pet i t ioner.

Sworn to before me thLs
10th day of July,  f985.

ster  oaths
sec t i on  174

FLrr
Lawpursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Amadeo Vilardl

for Redetermlnatlon of a Deflciency or Revlsion
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  9  /  L  / 7 7 - r I  1 3 0  1 7 9 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
10th day of July,  1985, he served the within not ice of Declsion by cert l f l .ed
mail- upon James W. Dowllngr the representative of the petltioner ln the wlthln
proceedlng, bI enclosing a true copy thereof Ln a securely sealed poetpald
rrrapper addressed as follows:

James W. Dowling
Newmark, Lamb, Dowling & Marchlslo
50 Broad St .
New York, NY 10004

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereln and that the address set forth on said wraPPer ls the
last known address of the representat lve of the Pet l t ioner.

Sworn to before me this
10 th  day  o f  Ju Iy ,  1985.

Authorlzed to a
pursuant to Tax

lster oaths
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

Jul-y 10, 1985

Estate of Amadeo Vilardl
c/o Angelo Cestar i ,  Executor
1 7 5 2  8 1 s t  S t .
Brooklyn, NY LLZI4

Dear  Mr .  Ces tar l :

PLease take notice of the Decislon of the State Tax Corrmlssion enclosed
herewlth.

You have now exhausted your right of review at the admlnlstratlve leveI.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlew an
adverse declsLon by the State Tax Conrmisslon may be instituted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund alLowed in accordance
rf,ith this decisl.on may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Ltttgation Unlt
Bullding /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representatl.ve
James W. Dowllng
Newmark, Lamb, Dowling & Marchl.slo
50 Broad St .
New York, NY 10004
Taxing Bureaurs Representat ive

c c :



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
:

ESTATE OF A},IADEO VILARDI DECISION
:

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period September 1, 1977
through November 30, L979. :

Pet i t ioner,  Estate of Amadeo Vl lardi ,  c lo Angelo Cestar i ,  Executor,  L752

81st Street,  Brooklyn, New York 1I2L4, f i led a pet i t lon for revision of a

determinatlon or for refund of sales and use taxes under Artl.cles 28 and 29 of

the Tax Law for the period Septenber 1, 1977 through November 30, L979 (F11-e

No.  34464) .

A fornal hearLng was heLd before Dorls E. Steinhardt,  Hearing Off icer '  at

the offices of the State Tax CormrissLon, Two World Trade Center, New York, New

York, on December L2, 1984 at 9:15 A.M., with al l  br iefs and addlt lonal documen-

tary evidence to be submitted by March 4, 1985. Petitioner apPeared by Newmark'

Lamb, DowlLng & Marchisio,  Esqs. (James W. Dowllng, Jr. ,  Esq.,  of  counsel) .

The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin Levy, Esq.,  of

counsel)  .

ISSUE

Whether there existed any foundation for the Audit Divislonrs lssuance of

assessments to the Estate of Amadeo Vl lardl .

FINDINGS OF FACT

1. On January 8, 1980, the Audit  Divis lon issued to pet i t loner,  Estate of

Anadeo Vil-ardl , i.n the care of the Executor, Angelo Cestari' a Notlce of
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Determination and Demand for Palment of Sales and Use Taxes Due, assessing

sales and use taxes alleged to be due on sal-es of food and liquor by La Pervllle,

Inc. , and tax allegedl-y due on the bul-k sal-e of the business assets of satd

corporat ion in the total  amount of $59r340.79, plus penalty and lnterest '

encompasslng the perlod September 1, 1977 thtough Novenber 1, Lg7g.

On June 16, 1981, subsequent to a fteld examination of the books and

records of La Pervl l le,  Inc.,  the Audit  Divis ion lssued an addit lonal asseasment

against pet i t ioner in the care of the Executor,  Angelo Cestar l ,  assesslng sales

and use taxes for the period March 1, 1978 through November 30 , LgTg in the

amount  o f  $32,166.12 ,  p lus  pena l ty  and ln te res t .

2.  La Pervi l le,  Inc. operated a cater ing hal l .  During hls l i fet ime,

Amadeo Vilardl was the sole shareholder of the corporation. Mr. Vilardl dled

at Brooklyn Hospital on March 19, L976, approxlmately one and one-half years

before the audit  per iod comenced. Pet i t ionerts representat ive in the wLthin

proceedlng forwarded a photocopy of the Certlfleate of Death to the Audlt

Dlvis ion, Brooklyn Distr ict  Off ice, on or about June 6, 1980.

3. The field examination lvas precipitated by the bulk sale of the business

assets of La Pervi l le,  Inc. In December, L979, the sales tax examiners assigned

to the matter contacted Juvenal Marchisio, a partner in the law flrm Newmarkt

Lanb, Dowl- ing & MarchLsto ( the Estatets representat ive),  and a Mr. Chartash, an

accountant,  to gain access to the corporat ionts books and records. ApparentLy,

Messrs. Marchisio and Chartash experienced dtfflculty in securlng the reguested

records; the manager and several other employees, who were then actually

conducting the buslness on a day-to-day basis, were doing so without the

consent of the Estate. The audit  report  states'  ln pert inent part :
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ttlnltial failure of vendor to produce records predicated the issuance
of assessnent i /S001080824 in the sum of $59,340.79 plus penalty and
interest and related assessment to the purchaser to protect the
Statute of Lirni tat ion regarding bulk sale."

The examiners \rere subsequently furnished with certaln purchase

records but because they never received any sales records'  they resorted to a

markup test to ver i fy the corporat lonts taxable Fa1es. The federal  corporat lon

income tax return filed by La Perville, Inc. for L977 refLected a markup for

food and l iquor of 118.56 percent.  The examiners considered such a markup

unacceptably low and consequentl-y enployed the markup calcul-ated on a prevlous

audLt of 230.69 percent.  Appl lcat ion of the markup to the corporat lonrs

purchases resulted in taxable food sales and taxable l iquor sales of $309 '297,O7

and $71r504.35, respect ively.  The corporat lonrs sales tax l iabl l i ty as found

by the audit is sumrarized bel-ow.

Tax on sales of food and liquor
PLus: tax on bulk sale of assets
Less: tax paLd with returns f i led

$  100 ,  7  42 .8 r
4 ,000 .00

(9 ,867  .2 r )
s-9E-8ffi

For each quarterly period with the exception of the guarter ended

February 28, L978, the tax as determined upon audlt exceeded the tax assessed

ln the Notice of Determination and Demand of January 8, 1980. 0n June 16,

1981, as above-stated, a second Notice of Deterninat lon and Demand was issued

against the Estate, assessing increments to the tax for each quarter then open

under the statute of limitations. No adjustment was made to the tax for the

quarter ended February 28, 1978, or lglnal ly assessed at $7 1524.00 but computed

o n  a u d i t  a t  $ 7 , 3 9 2 . 2 0 .

4. According to the testimony of the supervisor of the saLes tax exanlners,

it ls usual Audtt DivisLon procedure to issue an officer assessment against the

off l .cerrs estate after the off icerrs death. The examlners never requested nor
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nere they ever furnished !il ith l-etters testamentary. Either Mr. Marchlsio or

Mr. Chartash advlsed them that Mr. Angelo Cestarl. was Executor of the Estate,

and they accordingly forwarded a power of attorney forn to Mr. Cestari for hls

execut ion. (A power of at torney appoint ing Mr. Dowling, pet i t ionerts represen-

tat ive ln this proceedlng, was properly executed by Mr. Cestar l  on October 2'1,

1981 and ls appended to the pet i t ion.)

5. La Pervt l le,  Inc. f i led sales and use tax returns for only three of

the quarter ly per lods under review, the quarters ended November 30'  L977,

May 3f,  1978 and August 31, 1978. A part-quarter ly return for the perlod

January I through January 31, 1978 was sLgned by Gllda Vllardi (wlfe of Amadeo) '

as treasurer. The signature of Angelo Cestari appears at the line denomlnated'

f fs ignature of preparet,  i f  other than vendor.r l

6.  Mr. Cestar i  present ly suffers from Alzheimerfs dlsease and accordlng

t,o his physlcian, would be lncapable of offerlng testlmony at a hearing.

Pet i t ioner maintalns that Mr. Cestar i  was solely a shareholder of La Pervi l le,

Inc., that he never served in any nanagerial capaclty, and that the assessment

agalnst the Estate lacks a foundation.

CONCLUSIONS OF LAW

A. That sect lon 1133(a) of Art ic le 28 of the Tax Law imposes on any

person reguired to collect sales tax personal l-iabllity for the tax imposed'

col lected or required to be col- lected. SectLon f131(1),  ln def lning Persons

required to collect the tax, includes corporate officers who are under a duty

to act for the corporatlon Ln coroplying wlth any reguirement of Article 28.

The resolution of whether an offlcer rras under such a duty turns uPon a factual

determination in each instance. The relevant factors in the determinatlon

include, but are not l lmlted to,  the fol lowing: the off icerrs day-to-day



-5-

responsLbllities ln the corporatlon; the offlcerrs involvement in and knowledge

of the financial affai.rs of the corporation; the ldentity of the person who

prepared and sLgned the sales and use tax returns; the off lcerrs authorl ty to

sign checks on the corporatl-onrs accounts; and in the case of a closely-held

corporat ion, the benef i ts the off lcer recelved from corporate prof l te.

B. That the Audit Dlvision issued the assessments under consideratLon to

Mr. Vl lardirs Estate, the or i lner of al l  the outstandlng shares of La Pervi l ler

Inc. It is thus c]-ear that the Audit Divislon's action had a reasonabLe baeis

and the assessments were not without foundation.

C. That pet i t loner offered no proof to refute.that the Estate \ tas a

person required to col lect tax on behal- f  of  La Pervi l le,  Inc. or to refute the

amount of the assessments. An adjustnent is warranted, however, for the perlod

ended February 28, L978, and the tax assessed for such guarter shoul-d be

reduced to the amount as disclosed by the audlt  procedures, $7 1392.20 (see

F lnd ing  o f  Fac t  "3" ) .

D. That the petition of Estate of Anadeo Vll-ardt is granted to the extent

Lndicated in Conclusion of Larr ttC"; the assessments l"ssued on January 8, 1980

and June 16, 1981 are to be reduced in accordance therewith; and except as so

granted, the pet i t lon ls ln al l  other respects denied.

DATED; Albany, New York STATE TA)( COMMISSION

JUL r 0 1985
PRESIDENT
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