
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Jack Vengrofsky

for Redetermination of a Deflclency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  6 lL l78  -  5 /3L /8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Connle A. Hagelund, being duly sworn, deposes and says that she ls aa
employee of the State Tax Conmlsslon, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln notlce of Declslon by
certified nail upon Jack Vengrofsky, the petltioner Ln the wlthln proceedlng,
by encJ.oslng a true copy thereof Ln a securely sealed postpald wrapper
addressed as followe:

Jack Vengrofsky
9007 31s t  Ave.
Jackson Heighte, NY I I372

and by deposltlng same enclosed
post offlce under the exclusive
Senrlce wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t loner.

ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the Petltloner
forth on said !f,rapper Ls the last known address

before me thls
of December, 1985

lster oat
Law sectl.on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December  13 ,  1985

Jack Vengrofsky
9007 31s t  Ave.
Jackson He lgh ts ,  NY I I372

Dear Mr. Vengrofsky:

Please take not l"ce of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revl"elt an
adverse decislon by the State Tax Coml"ssion may be instituted only under
Article 78 of the Clvil Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months fron the
date  o f  th ls  no t ice .

Inqutries concerning the computation of tax due or refund all-owed Ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unit
Building /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauts Representatl-ve
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :

:o f

JACK VENGROFSKY J PECISION

for Revision of a Determlnation or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perl-od June 1, 1978 :
through l{ay 31, 1981

Petitioner, Jack Vengrofsky, 9O-O7 31st Avenue, Jackson llel.ghts' New York

LL372, f l1ed a pet l t l .on for revl-sion of a determlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1978 th rough May 31 ,  1981 (F l le  No.  41161)

A hearing was held before Frank A. Landers, Hearing Officer' at the

offices of the State Tax Commisslon, Two WorLd Trade Center, New York, New

York, on July 23, 1985 at 9:25 A.M. nl th al- l  br lefs to be submLtted by

September 23, 1985. Petitl"oner appeared pro. 
"e. 

The Audit Divisl-on appeared

by John P. Dugan, Esq. ( t ' tart  F. Volk,  Esq.,  of  counsel) .

ISSUE

Whether based upon tests of books and records, the Audlt Dlvislon properly

determlned addtttonal sales tax due fron petl-tloner for the perlod June 1, Lg78

through May 31 ,  1981.

FINDINGS OF FACT

1. On March l, 1982, the Audit Divlsion, as the resul-t of a fiel-d audit'

issued a Notice of Determlnation and Demand for Paynent of Sales and Use Taxes

Due against the pet i t ioner,  Jack Vengrofsky, assesslng sales tax of $6r780.64,

* , F  .s..



-2-

p lus  in te res t  o f  $1 ,429.13 ,  fo r  a  to ta l  due o f  $8 ,209.77  fo r  the  per lod  June 1 ,

1978 through May 31, 1981. Mr. Vengrofsky executed consents extendlng the statute

of llnitations for Lssuing an assessment for sales and use taxes for the perLod

June 1, L978 through May 31, 1981 to l larch 20, L982.

2. On YIay 24, 1982, the petitioner tlnely ftled a petl"tlon for a hearing

to revLew the notice of deternlnatl"on. Petitioner contends that his sales, as

determl"ned by the Audit Divlslon, were incorrect and, further, that the liquor

and wine markups which \rere utilized were excesslve.

3. During the perlod at issue and at the present tfme, the petltloner

operated a liquor store at 90-07 31st Avenue, Jackson lleLghts, New York. In or

about June, 1981, the Audlt  Divis lon lni t iated an audl"t  of  pet i t lonerrs books

and records. Records requested and made avallable to the audltor included a

sales Journal, purchase invoices and cancelled checks. The auditor also

requested a disbursements journal, however, none was made aval"lable. In order

to verify purchases, the auditor anal-yzed cancelled checks and found that for

the audit  per lod purchases total- led $225,485.00 whereas sales reported by the

pet i t ioner  to ta l led  $184,586.00  a  d i f fe rence o f  $40,826.00  wh ich  cou ld  no t  be

explained by pet i t loner.

4. 0n Jul-y 30, 1981 the petitioner executed a consent agreel"ng to the use

of a test perlod in perforning the sales tax audlt. The auditor first determined

that l-lquor and wine represented 79i,, and 2LZ respectlveLy of petltl-oner's

purchases based on an analysis of purchase l-nvoices for the months of September

1980 and May 1981. Sald months rrere average and indicatl"ve of the petltionerfs

overall purchases. The auditor next computed markups on J-l,quor and wlne of

16.222 and 31 .79% respect ively based upon current costs and sel l lng pr ices
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obtalned from the shelves and supplied by petltioner. The auditor then appl-ied

the above percentages to purchases for the audit perlod and determined adJusted

taxable sales of $2691344.00 which when reduced by reported taxable sales of

$184r586.00  resu l ted  ln  add i t ionaL taxab le  sa les  o f  $84,758.00 ,  a  marg in  o f

error of 45.922. Last ly,  the auditor computed addit lonal sal-es taxes of

$ 6  , 7 8 0  . 6 4  .

5. At the hearing the petlti.oner claimed that his books and records were

sent to hl"s accountant to prepare for the hearlng and that they were apparently

lost in the mail. Petitioner nas glven additlonal t,ime after the close of the

hearing to submit whatever evidence he desired to support his contentlons,

however, no such evidence has been recelved.

CONCLUSIONS OF LAI^I

A. That the failure of petltioner to produce a dlsbursements Journal does

not pgr se mean that his books and records were inconplete or lnadequate; the

Audit Divislon was able to determine his purchases from cancelled checks.

However, since the petitloner executed a consent agreeing to the use of a test

perlod, the Audit  Divls ionrs use of test per iods l ras proper.

B. That once lt is establ-ished that the audit method ls proper, the

burden then rests upon the taxpayer to demonstrate by clear and convlncing

evl"dence that the method of audLt or the amount of tax assessed !ilas erroneous

(lLatter of Surface Line Operatore Fraternal- Organization v. Tully, 85 AD2d

858). Petl-tioner has fail-ed to overcome this burden of showlng error.
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Jack Vengrofsky l-s denl.ed and

Paynent of Sales and Use Taxes

STATE TAX COMMISSION

1 ,

the

Due

Notice of

l"ssued March

C. That the pet l t lon of

Determinatl"on and Demand for

1982 ls sustalned.

DATED: Albany, New York

DEC 131985
PRESIDENT
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