
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Val ley Welding Supply Co.,  Inc.

for Redetermlnatlon of a Deficiency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3  /  L  178-5  /3L  l8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an enpJ-oyee
of the State Tax Comrisslon, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within notLce of Decislon by certifled
mall upon Valley Weldlng Supp1y Co., Inc., the petLtloner Ln the wlthln
proceedlng, by encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as foll-ows:

Val ley Weldlng Supply Co.,  Inc.
29 Moore St.
Binghamton, NY 13903

and by deposlting same encl-osed ln a postpaLd properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
ServLce wlthin the State of New York.

That deponent further
herein and that the address
of the petLt ioner.

Sworn to before ne thl.s
7th day of November, 1985.

to

says that the sald addressee ls the petitloner
set forth on sald wrapper ls the last known address

lster oat
sect lonpursuant to Tax Law 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petltion
o f

Val1-ey Welding Supply Co.,  Inc.

for Redetermlnation of a Deflciency or Revision
of a Det,ermination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 l  L  1 7 8 - 5  1 3 1 / 8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and says that he ls an euployce
of the State Tax Conrmlssl-on, that he is over 18 ycars of age, and that on thc
7th day of November, 1985, he served the withln not ice of Declslon by cert l f led
matl upon Davld G. Stearns, the representatlve of the petLtloncr in the wlthln
procecdlng, bY enclosing a true copy thereof in a securcly sealed postpaid
ltrapper addressed as follows:

David G. Stearns
Stearns & OrConnor
5 0 7  P r e s s  B L d g . ,  P . O .  B o x  1 9 6 4
Binghamton, NY 13902

and by depositing same enclosed ln a postpaid propcrly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Postal-
Service withln the State of New York.

That deponent further says that the said addressee ls the repreeentative
of the petitloner herein and that the address set forth on sald ltrapper ls the
last, known address of the representative of the petitioner.

Sworn to before me thl-s
7th day of November, 1985.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Val ley Welding Supply Co.,  Inc.
29  Moore  St .
Binghanton, NY 13903

Gentlemen:

PLease take notlce of the Decision of the State Tax Conrmtsston cnclosed
herewith.

You have now exhausted your right of review at the adml"nistratlve Lcvel.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse dccision by the State Tax Conmisslon nay be instltuted only under
Articl-e 78 of the Civl1 Practicc Law and Rul-es, and must be conrmenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not lce.

Inquirles concerning the computation of tax due or refund allowed ln accordancc
with this dccislon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatl"on Unit
Butl-dlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Represcntat ive
Davld G. Stearns
Stearns & OrConnor
5 0 7  P r e s s  B l d g . ,  P . 0 .  B o x  1 9 6 4
Blngharnton, NY L39O2
Taxlng Bureau's Representat ive



STATE OF NEW.YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

VALLEY I^IELDING SUPPLY CO., INC.

for Revlsl"on of a Deterninatlon or for Refund
of SaLes and Use Taxes under Artl"cles 28 and, 29
of the Tax Law for the Perlod March 1, L978
through May 31, 1981.

1 .  Pet i t ioner ,

weldlng eguipment and

stmlLar products.

Valley !,lelding Supply

mater lals,  industr ial

C o , ,  I n c . ,  i s

supplies and

DECISION

engaged l-n the sale of

gases and other

Pet l t ioner,  ValJ-ey Welding Supply Co.,  Inc.,  29 Moore Street,  Binghamton,

New York 13903, flled a petitlon for revLsion of a determlnatlon or for refund

of sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the perLod

March L, 1978 through May 31, 1981 (Ft le No. 36712).

A snal-l- cLalms hearlng was heLd before Arthur Johnson, Hearing Officer' at

the offices of the State Tax Comnlsslon, 164 Hawley Street, Blnghanton' New York,

on December 20, 1984 at 9:15 A.M., ul th al- l -  br lefs to be subnLtted by Aprl l  3 '

1985. Petitioner appeared by Davld G. Stearns, Esq. The Audit Dlvlslon appeared

by John P. Dugan, Esq. (James Del la Porta, Esg.,  of  counsel) .

ISSUE

Whether cyllnders used in deLlvering industrlal gases to customers were

purchased for resaLe.

FINDINGS OF FACT



-2-

2. On December 20, 1981, as the result  of  an audLt '  the Audlt  Dlvis lon

lssued a Notice of Determlnation and Demand for Paynent of SaLes and Uee Taxea

Due against petltloner covering the period March 1, 1978 through May 31, 1981 for

t a x e s  d u e  o f  $ 8 , 1 9 4 . 0 6 ,  p l u s  l n t e r e s t  o f  $ 1 , 5 7 0 . 2 3 ,  f o r  a  t o t a l  o f  $ 9 , 7 6 4 . 2 9 .

3. Petl-tl-oner executed consents extending the perlod of ll-mitatlon for

assessment of sales and use taxes for the perlod March 1, 1978 through August

31 ,  1978 to  December  20 ,  1981.

4. An audit  of  pet i t ioner 's books and records discl-osed addlt ional-  sales

and use taxes due as foLlows:

(a) Mathenatlcal- errora
(b) Recurring purchases
(c )  Assets

Total

$  304 .0s
1 ,027  .69
6 ,862 .32

$8 ,194 .06

At the hearing, petltioner conceded its llability for the taxes determlned due

in (a),  (b)r  and $892.96 of (c),  above. The unresolved portLon of the audlt ,

$5r969.36, represents the tax due on purchases of cyl inders.

5. The cyl-lnders were used by petitloner l"n deLivering lndustrial gaeee

to its customers. The customers were given a choice from among three alternatlve

payment plans for the use of the cyllnders, as distlngul,shed from payment for

the gas being dell"vered in those cylinders. The first such alternative rtas a

per diem charge for the cylinder, startl-ng with the flrst day of deJ.l.very to or

pickup by the customer. The second alternatlve Lnvolved a stralght rel-atlvely

long-term rental of the cylinder, for periods of one year or more. The thtrd

algernatlve granted the customer the use of the cyllnder wLthout charge, for a

speclfled short perlod of time (30 days) followed by a perlodlc use charge

ref erred to as ttdemurraget'.
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The charge for the use of cyllnders naa lnvotced separately from the

charge for the gas. Petitioner collected sales tax from the customer on the

cylLnder use aa wel l  as the gas.

6. The charges for the cyllnders for the years L978, 1979 and 1980 under

alternatl-ve one, tno and three above ln the aggregate comprised, respectively'

37.27",  35.77 and,44.22 of the revenues derlved by pet l t loner from the sale of

the gas contents of those same cylinders.

Petttioner recorded the charges on lts books and records under trcyltnder

rental incomett wl-th no distlnctlon as to rental plan.

7. Approxinately f i f ty percent of pett t ionerrs receipts from cyl lnder

usage are from the I'demurraget' payment alternative.

8. The sales pr ice of gaees did not ref lect pet l t l .onerrs expense for

purchasing cylinders.

9. The cylinders vary ln size however, they were l-nterchangeabLe among

the three payment plans.

10. The Audit DlvLslon has conceded that alternatLve plans one and two

were in fact for the rental of cyllnders and that cyllnders purchaeed soleLy

for rental under these plans were for resale. The Divisionrs PosLtl.on dlffered

with respect to the demurrage attangement (alternatlve 3) because a rental did

not occur unLess the cylinder had not been returned within the speclfied tlne

perlod. Consequently, slnce the same cylinders were used iaterchangeably

between the three plans, the Audit DivLsion considered that the cyllnders were

not purchased excluslvely for resale and thus held al-l cylinders subJect to

tax.
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11. Petit,toner argued that there ls no statutory authority for the

propositlon that lts purchases of cyllnders must be excluslvely for rental.

The cylinders were acgulred and placed in servlce wlth the express lntentr and

for the purpose of producing revenues through the plans descrLbed above.

Petltioner took the posl-tion that thLs was a sufflcient basie for the cylinder

purchases to qualify for the rrresalerr excLusion under the Tax Law. In addl-tlon'

petitLoner argued that the Audtt Dlvtsionrs posltlon would glve rl"ee to a

pyranidlng of tax, rather than to avoid such pyraniding as provided ln 20 NYCRR

5 2 6 . 6 ( c )  .

CONCLUSIONS OF LAW

A.  That  sec t lons  1101(b) (1 )  and 1101(b) (4 ) ( i )  de f ines  ' rpurchase a t

retailtt and ttretal-l sal-ert as a sale or purchase of tanglble pereonal property

to or by any person for any purpose, other than for resale.

The tern t 'sale" as def lned in sect lon 1101(b)(5) of the Tax Law includes

rental  or lease.

ttA charge by a vendor to a customer for the retentlon of tanglble personal

property beyond a stipulated tine is deemed to be a taxable recelpt from the

rental  or lease of tangible personal property retained.fr  [20 NYCRR 526.5(1)(1)] .

B. That in order to quallfy for the resale exclusion in the Tax Law,

tangible personal property nust be purchased excluslvely for resale [Matter of

Michel l  Contract ing Corp. v.  State Tax Connnission, -A.D.2d ,  (3d Dept.r

M a r c h  1 4 ,  1 9 8 5 ) 1 .

Under petitionerts ttdemurragerr plan, there was no fixed charge for the use

or rental of cyJ-Lnders. The charge nas condltional upon the cyllnders belng

held for more than thlrty days. As evldenced by Findlng of Fact rr7rr, 
PetltLoner

col-lected revenue from demurrage charges, however, not aLL of the cylinders were

subJected to such charge. A rental did not occur without a speclfled charge
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for the use of the cylinder for the inltial thrity day perLod. (ltatter of ALbany

Calcium Ltght Co.,  Inc. v.  State Tax Conrmisslon, 44 N.Y.2d 986).

Since al-l the cyLlnders at lssue were used lnterchangeably by petltioner

and revoLved between the three pl-ans set f orth ln Flnding of Fact t'5t', they

were not purchased excLuslveLy for resal-e and !ilere therefore subJect to the tax

lnposed under sect lon 1105(a) of the Tax Law.

C- That the petl-tl-on of Valley Weldlng Supply Co., Inc. is denied and the

Notice of Determlnatlon and Demand for Paynent of Sales and Use Taxee Due

issued December 20, 1981 ts sustained.

DATED: Al-bany, New York STATE TN( COI'IMISSION

N0v 0 ? 1985
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