
STATE OF NEI^I YORK

STATE TN( CO},II{ISSION

In the

Vac

Matter of the Petitlon
o f

Air Alloys Corporatlon
AFFIDAVIT OF MAILING

for Redetermination of a Deflclency or Revision
of a Determlnatl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  L  179-L I  130 /  79 .

State of New York :
s s . :

County of Albany :

Davld Parchuck, belng dul-y sworn, deposes and says that, he is an enployee
of the State Tax Cornmlsslon, that he is over 18 years of age, and that on the
8th day of May, 1985, he served the wlthin notice of Decislon by certifled nall
upon Vac Air A1loys Corporation, the petltioner ln the wlthln proceedlng' bI
encl-osing a true copy thereof ln a securel-y sealed postpald wtapper addressed
as foLLows:

Vac ALr Alloys Gorporation
Box 477
Falconer Rd.
Frewsburg, NY 14738

and by depositing same enclosed
post offlce under the excluslve
Service withln the State of New

That deponent further says
herein and that the address aet
of the pet i t loner.

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee is the Petltioner
forth on saLd lrrapper is the last known address

Sworn to before ne thls
8th day of May, 1985.

pursuant to Tax Law sectlon 17



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Vac Alr A1-l-oys Corporation

for Redeterninatlon of a Deflciency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  9  |  L  179-L I  130 179.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he ls an empl,oyee
of the St.ate Tax Conrmisgion, that he is over 18 years of age, and that on thc
8th day of May, 1985, he served the within notlce of DecLslon by certlfled nall
upon Barry II. Singer, the representative of the petltloner in the lrlthln
proceedlng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Bary H. Slnger
Cooper, Cohen, Singer & Ecker
280 Park Ave.
New York, NY 10017

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post offLce under the excLusive care and custody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitioner herein and that the addreas set forth on sald wlaPPer ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
8th day of May, 1985.

ter oatto
Lari  sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

May 8 '  1985

Vac Alr Alloys Corporatlon
Box 477
Falconer Rd.
Frewsburg, NY L4738

Gentlemen:

PLease take notice of the Deciston of the State Tax Comlselon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstrative l-evel.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng 1n court to review an
adverse decision by the State Tax Co'nmisslon may be instLtuted only under
Artlcle 78 of the Clvll Practice Law and Rul-es, and muet be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not ice.

Inquirles concerning the computation of tax due or refund al-l-owed ln accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgation Unit
Building il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truJ-y yours '

STATE TN( COMMISSION

cc: Pet i t ionerfs Representat lve
Barry Il. Slnger
Cooper, Cohen, Slnger & Ecker
280 Park Ave.
New York, NY 10017
Taxl-ng Bureaur s Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
:

o f
:

VAC AIR ALLOYS CORPOMTION DECISION
:

for Revislon of a Deterninatton or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Period Septenber 1, 1979
through November 30, L979. :

PetltLoner, Vac Alr A11oys Corporation, Box 477, Falconer Road, Frewsburg,

New York 14738, fil-ed a petitLon for revlslon of a determlnatlon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

September l ,  1979 through Novenber 30, 1979 (Ft le No. 38278).

On June 14, 1984, petitLoner advlsed the State Tax Conmlssion, in wrltlng,

that lt walved a hearing and submLtted the case for decision based on the

entire flLe, lncludlng a Sti.pulation of Facts dated Aprll 30' 1984, and upon

briefs to be subnitted by Novenber 5, 1984. After due consideration of the

fLLe, the State Tax Cornmisslon renders the foll-owing decl,slon.

ISSUE

Wtrether petitioner ls entitled to a trade-ln allowance towards the purchase

prtce of an alrcraft

FINDINGS OF FACT

1. On March 19, 1982, as the resul-t of an audLt, the Audit DlvisLon

lssued a Notice of Deternlnatlon and Demand for Paynent of Sales and Use Taxes

Due agatnst petitloner, Vac Alr All-oys Corporatlon, coverlng the perlod September 1,

1979 through November 30, 1979 for taxes due of $58,800.00, plus lnterest of

$ 1 3 , 1 3 9 . 4 5 ,  f o r  a  t o t a l -  o f  $ 7 1 ' 9 3 9 . 4 5 .
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2. On June 4, 1982, petitloner fil-ed a petLtion seeklng a redetermlnation

of the above assessment. Thereafter, petitioner and the Audit Divislon agreed

that the matter shoul-d be submitted for decision based on the entire fl-le

without need for oral arguments. The parties submltted a stlpuLatlon of

relevant facts, dated April 30, 1984, together lrlth attached documentatlon ln

support thereof, which provlded as follows:

I'1. Vac Al.r Alloys Corporatlon Ls a New York corporatl.on wlth
its prLncipal office at tr'rewsburg, New York. It ls engaged ln the
business of purchasLng, processlng and reselllng scrap tltanlun and
varlous scrap metal  al loys.

2. In August of. 1979, Vac Atr Al-l-oys Corporatlon was the owner
of,  and ut l l lzed ln l ts buslness, a Cessna Cltat ion Jet Alrcraft  ( the
r C l t a t l - o n  I r ) .

3.  On August 21, 1979, Vac Alr  Al loys Corporat lon (rVac Alr t)
entered into a purchase agreement wlth Avlation Equlpment Leaalng,
Inc. of  Rockvi l - le,  Maryland.. . for the purchase of a Cessna Cltat lon
I I  Je t  A l rc ra f t  ( the  'C i ta t ion  I I ' ) .

4. In tlat transactlon, Vac Alr issued lts down paynent to Onni
Internat ional-* ln the sun of $2O7,500.00.

5. Under the purchase contract, the selLer was obllgated to
accompllsh various repalrs and maintenance work and, accordlngly, was
unable to dellver the alrcraft to Vac Alr untLl October 3' L979.

6. On August 23, 1979, Vac Air  t ransferred to the sel ler
$ l  , 8 6 7 , 5 0 0 . 0 0 .

7. On August 24, 1979, AvLation Equipnent Leaslng, Inc. delivered
to Vac Air  a b111 of sale for the Cltat lon I I .

8. During the tl.me that the maintenance and repairs were belng
accomplished, Vac Air took the necessary steps to allow for the
trade-in of the CitatLon I, l-ncludlng the request that the regLstratlon
number of the Cltatlon I be changed to 748VA and that the Citatlon II
be registered under registration 718VA whlch had been the regl.stration
number for the Citat lon I .

The rel-atlonshlp between Ornnl International and Vac Air ls unclear fro'm
the documentation in the flle. The money transfer of August 23' 1979
(stlpulation of Fact "6'r) refers to Onni Internatlonal as Omnl
Internatlonal Jet Trading Floor Inc.
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9. On October 3, L979, Vac Alr dellvered at Nashville Tennessee
Airport the Cltatlon I and took de1-ivery of the CLtatlon II whlch lt
had purchased.

10. Record tttle to the Citatlon I aLrplane passed from Vac Alr
to Busl"ness Aviatton, Inc. At no tlne did Avlation Equlpnent Leaslng'
Inc. reglster tltle to said Citatlon I aLrpl-ane Ln lts own nanet'.

3. The purchase agreement, dated August 21, 7979, between petltioner and

AvLatlon Equlpnent Leaslng, Inc. provlded that the total purchase prl-ce of the

Cessna C l ta t lon  I I  Mode l  550 was $2r075,000.00 .

4. In a letter dated August 21, L979 addtessed to petitloner' Avtatlon

Equlpment Leaslng, Inc. stated:

rrAs partLal conslderatlon for enterlng into the referenced Purchase
Agreement, AEL hereby agrees to take Ln trade the followlng'alrcraft:
Cessna Model 500 Citat l ,on, SerLal No. 148, U.S. RegLstrat ion No.
N-718VA. AEL shall only accept such trade-ln simultaneously with the
closing of the sale of the referenced alrcraft  to a thlrd party. t t

5.  The sales pr lce of the Citat l -on I  sold to Buslness Avlat ion'  Inc. was

$840,000.00. The buyer paid sald anount dlrect ly to pet i t loner.

6. On Octobet 26, 1979, pet l t loner f l l -ed a report  of  casual aales on

which l t  tndicated that the purchase pr iee of the Cltat l .on I I  was $1r235,000.00

and paid sales tax thereon of $86,450.00. Pet i t loner deducted the amount

received from BusLness Aviat ion, Inc. ($840r000.00) fron the total  purchase

prLce of the Cltat lon I I  ($21075,000.00) to arr lve at the amount on whtch the

sales tax lsas computed.

On audit, the Audit Divislon held the total purchase prLce taxable

which resulted ln the issuance of the notlce referred to ln FLnding of Fact ttlt '.

7. Petltloner argued that lt and Aviation Equipment Leasing, Inc. intended

that a trade-in of the Cltatlon I be part of the purchase transactlon for

Citation II and, accordlngly, an amount equal to the resale prlce of CltatLon I
l

was to be credlted towards the purchase price.
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CONCLUSIONS OF LAW

A. That sectLon 1101(b)(3) of the Tax Law excludes from the def lni tLon of

the tern rrreceiptrr ttany credlt for tangible personal property accepted in part

payment and intended for resale

Petl-tioner did not trade-ln the Cltation I as part pa)'nent towards the

purchase price of the Cltatlon II. PetitLoner pald the total purchase prlce to

Avlatlon Equl-prnent Leasing, Inc. PetLtloner did not transfer tltle or poesesslon

of the Cltatlon I to Aviation Equipment Leaslng, but rather del-lvered the

aircraft directly to the purchaser. Accordingl-y, petitioner is not entltled to

the beneflt of the trade-in exclusion provlded under sectlon 1101(b) (3) of the

Tax Law and 20 NYCRR 526.5(f) ,  and the purchase pr lce of $2'075'000.00 ls the

amount of the receipt subject to tax.

B. That the petitLon of Vac Air Alloys Corporatlon ls denled and the

NotLce of Deternlnatlon and Demand for Payment of Sales and Use Taxes Due

issued March 19, 1982 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 8 1gg5
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL
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