
STATE OF NEI,T YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Tracl  Auto Care, Inc.
Ronald Nuzzaro, Officer

for Redetermlnatlon of a Defl.ciency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Perlod 12/ L 17 $-LL |  30 /8L.

State of New York :
S 8 .  :

County of Albany 3

oTAFFIDAVIT MAILING

Connie A.
employee of the
on the 13th day
certlfied nal1
petLtloners Ln
securely sealed

Ilagelund, belng duly eworn, depoees and says that
State Tax Conrmisslon, that she la over 18 years
of December' 1985, she served the wlthln notlce o

upon Tracl Auto Care, Inc., Ronal-d Nuzzaro, Offlce
the wlthtn proceedlng, by encloslng a true coPy t
postpal.d wrepper addreseed as followe:

he ls an
age, and
Declelon

, the
l n a

that
by

Traci Auto Care, Inc.
Ronald Nuzzaro, Offlcer
17 McKinley Street
Tuckahoe, NY I07O7

and by deposltlng same enclosed
post offLce under the excl-usLve
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before ne thls

ln a postpaid properly addreeeed rfrapper ln a
care and custody of the UnLted St{tes Postal
York.

that the said addreasee ls the pe$ltloaer
forth on said lrrapper le the Last known addrees

r ,  1985 .

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
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Tracl Auto Care, Inc.
Ronald Nuzzaro, Officer

for Redeternlnatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artl-cle 28 e 29 of the Tax Law for the
PerLod L2 /  L /7 $-LL |  30 /  81.

Mart in Szold
36 I ' I .  44rh sr.
New York, NY 10036

and by depositing same encl-osed
post offlce under the excl-usive
Service wlthln the State of New

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

ConnLe A. Hagelund, bel.ng duly sworn, deposes and says that $he Ls an
enpLoyee of the State Tax Comisslon, that she ls over 18 years of age, and that
on the l3th day of December, 1985, she served the wlthln notlce of Declslon by
certlfied mall upon Martin Szoldr the representative of the petlt{oners tn the
wlthln proceedlng, blr encJ-osing a true copy thereof ln a securely eealed
postpald rrrapper addressed as follows:

in a postpaid properly addressed $rrapper ln a
care and custody of the United St{tee Postal
York.

That deponent further says that the saLd addressee ls the repreeentatlve
of the petLtloner herein and that the address set forth on sald wfapper le the
l-ast known address of the representative of the petitioner.

Sworn to before

lster oat
Law sectlon
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December 13, f985

Tracl  Auto Care, Inc.
Ronald Nuzzaro, Off icer
17 McKlnley Street
Tuckahoe, NY 10707

Gentlemen:

Please take notl-ce of the Declslon of the State Tax Comisslon enc
herewith.

You have now exhausted your rlght
Pursuant to sect lon( 's) 1138 of the
adverse decision by the State Tax

of review at the adnlnistrative
Tax Law, a proceeding ln court

Cornmlsslon rnay be iustltuted

1 .
revlew an

under
Art lc le 78 of the Civi l  Pract ice Law and Rules, and must be ln the
Suprene Court of the State of New York, AJ-bany County, withln 4 hs fron the
date  o f  th is  no t ice .

Inqulrl-es concernlng the computation of
with thls decislon may be addressed to:

tax due or refund aLlowed [n accordance

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon Unit
Buildi.ng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ioner I  s Representat lve
Mart ln Szold
35 I . I .  44rh  Sr .
New York, NY 10036
Taxing Bureauts Representative

c c :



STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

TRACI AUTO CARE, INC.
AUD

RoNALD NUZZARO, oFFICER OF TRACI AUTO CARE, INC.

for Revl-slon of a Determlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
29 of the Tax Law for the PerLod December 1,
1978 through November 30, 1981.

DECISION

Peti t ioners, Tracl  Auto Care, Inc.,  and Ronal-d Nuzzaro, Off lcer of Traci

Auto Care, Inc. l  17 D1cKlnley Street,  Bronvi l - le,  New York 10708' f iLed a

petitlon for revlsion of a determinatl-on or for refund of sal-es and use taxea

under Articl-es 28 and 29 of the Tax Law for the period December 1, 1978 through

November  30 ,  1981 (F t1e  Nos.  38279 and 38529) .

A hearing was held before Frank A. Landers, Ilearlng Offlcerr at the

offlces of the State Tax Conmission, Two World Trade Center, New Yorkr New

Yorkr on July 23, 1985 at 1:15 P.M. wlth aLl-  br iefs to be subnit ted by

September 23, f985. Pet l t l .oners appeared by Mart, in Szold, Esg. The Audlt

Dlvls lon appeared by John P. Dugan, Esq. (  l {ark F. VoLk, Esq.r of  counseJ.).

ISSUE .

Whether the

petltioner Tracl-

l labi1tty.

Audit Dl"vlsion, based on

Auto Care, Inc. te repaLr

estlnates, properly deternlned

sales and the reeultant saLes tax
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FINDINGS OF FACT

1. On March 12, 1982, the Audlt  Divls lon, as the result  of  a f ieLd audit ,

lssued a Notlce of Determlnation and Denand for Payro.ent of Sales and Use Taxes

Due agal,nst petltioner Traci Auto Care, Inc. (ttthe corporatl.ontt) assesslng

sa l -es  taxes  due o f  $112, f71 .05 ,  p lus  pena l ty  o f  $22rL02.23  and in te res t  o f

$24,L54.68 ,  fo r  a  to ta l  due o f  $158,427.96  fo r  the  per iod  Decenber  1 ,  L978

through Noveuber 30, 1981. 0n the same date, the Audtt DLvl-slon l.ssued a

slmilar notice against petittoner Ronald Nuzzaro as an offlcer of the corpora-

t l .on.

2. Tracl Auto Care, Inc., a New York corporatlon, operated an ATI servlce

statlon at 22 South West Street, Mount Vernon, New York. Presumabl-y,

Ronald Nuzzaro was the sole offLcer and shareholder of the corporatlon. On or

about September 1, 1981, due to f lnancLaL dtf f icul t ies, Mr. Nuzzaro vacated the

buslness premLse leaving hls books and records.

3. In or about Oct,ober 1981, the Audlt Divlslon attempted to perforn an

audlt of the corporationfs books and records. The audlt was preclpltated by

the fact that for the quarterly perLod ended l4ay 31, 1980, the corporatlon

purchased 12,L32 gallons of gasoline (whl"ch whould normally yieLd taxable sales

of approxlnately $16,415.00) but reported taxable saLes for said quarter of

$11358.00. Wtren Lt appeared that no books and records would be forthcoming,

the audltor used external lndices to determine the corporationrs taxable sales.

Gasoline sal-es were estimated based on lnformatlon supplled by A, Tarrlcone,

Inc.,  the corporat lonrs gasoJ-ine suppl ler.  Repair  sales were eet lnated at

$52,400.00  per  guar te r  ($50 per  h r .  x  8  h rs .  per  day  x  6  days  per  week x  13

weeks per quarter x 2 bays). The auditor ftnally determlned addittonaL taxable

sa l -es  o f  $1  ,616,472.05  and add i t lona l  sa les  tax  due o f  $1L2,L71.05 .
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4. As the result of a pre-hearing conference, the corporatlonts quarterJ-y

taxable sales were determlned to be $47r615.00. Gasol lne sales were est lmated

at $16,4L5.00 per quarter (see Fl-ndlng of Fact t t3t t)  and repalr  sales, as

deternined above, were halved to $3Ir200.00 per quarter (est lnated repalr  sales

of $400.00 per day per bay were reduced to $200.00 per day per bay).  No

expl-anation was given for the reductlon ln elther the gasollne or repalr sales.

Additional sales taxes due as a result of the conference lrere deternined to be

$ 4 2 , 3 4 8 . 0 0 .

5. At the hearlng, petltloners stLpulated that the gasollne sales determined

at the conference were essentLally correct and that they were only contestlng

the est lnated repair  sa1es.

6. During the perl.od at lssue, the corporatlonts sales gradually decllaed

due to Mr. Nuzzarors lnabillty to obtain credlt and a gasollne shortgage durlng

L979. The corporation had no employees other than Mr. Nuzzaro who punped gae

and al-so perforned repair servlces. Durlng the perlod at issue, the corPorationrs

repalr sal-es were approxLnately $400.00 per week.

CONCLUSIONS OF LAW

A. That the record herein establ ishes that the corporat ionrs repalr  sales

during the period at issue nere $400.00 per week and that the corporatlon

conducted no business after September 1, 198f.

B. That the petltion of Traci Auto Care, Inc. and Ronald Nuzzaro ls

granted to the extent indlcated in Concluslon of Law "A"; that the AudLt

DlvLsion ls hereby directed to nodify the notlces of determinatlon and demand
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for payment of sales and use taxes due lssued March 12, 1982 and adjueted

the pre-hearing conference (see Findings of Fact t'4tt); and that except as

granted, the pet l t ions are denied.

DATED: Albanyr New York STATE TA)( COMMISSION

at

so

DEC t 3 1985
PRESIDENT
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