
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon :
o f

Samuel Tomashover 3
Off icer of Route 59 Gas, Ine,

:
for Revlsion of a DeternLnatlon or for Refund of
Sales & Use Taxes under Artlcles 28 and 29 of th.e :
Tax Law for the Perlod February 13, 1981 through
J u n e  1 1 ,  1 9 8 1 .  :

: 
AFFIDAVIT OF MAILING

of
Chaln Bratt :

Off icer of Route 59 Gas, Inc.
:

for Revlslon of a Determinatlon or for Refund of
Sales & Use Taxes under ArticLes 28 and 29 of the :
Tax Law for the Perlod February 13, 1981 through
J u n e  1 1 ,  1 9 8 1 .  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conrmigslon, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the within not ice of Decl.s ion by cert i f led
mai l  upon Chalm Bratt ,  Off lcer of Route 59 Gas, Inc.,  the pet l t ioner in the
within proceedlng, bI enclosLng a true copy thereof ln a securely eealed
postpaid rrrapper addreesed as folLows:

Chalm Bratt
Off icer of Route 59 Gas, Inc.
2 0 1  E .  8 7 r h  S t . ,  / 1 2 5 J
New York, NY 10028

and by depositlng same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.
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Affldavit of Malling

That deponent further says
herein and that the address set
of the pet i t loner.

sworn to before ne thls
16 th  day  o f  Ju1y ,  1985.

nlster oathe
pursuant to Tax Law sect ion 174

that the
forth on

sal.d addresaee
saLd wrapper ls

ls the petitloner
the Last known addrees



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B - K  L 2 2 2 7

Jul-y 16, 1985

Chaln Bratt
Off icer of Route 59 Gas, Inc.
2 0 1  E .  8 7 t h  S t . ,  l f 2 5 J
New York, NY 10028

Dear  Mr .  Bra t t :

PLease take notLce of the Decision of the State Tax Cornmlsslon enclosed
herewlth.

You have now exhausted your right of review at the adml.nietratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to revlert an
adverse decision by the State Tax Cornmlssion may be Lnstltuted only under
Artlcle 78 of the Clvl1 Practice Law and Rulesr ard must be cornmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not lce.

Inguiries concerning the computatlon of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unit
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet i t l .onerts Representat ive
Alan M. Stark
80 Main St.
W. Orange, NJ 07052
TaxJ.ng Bureaurs Representatlve



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet l tLon :
o f

Samuel Tomashover :
Off icer of Route 59 Gas, Inc.

:
for Revislon of a Determlnatlon or for Refund of
Sal-es & Use Taxes under Artlcles 28 and 29 of the 3
Tax Law for the Period February 13, 1981 through
J u n e  1 1 ,  1 9 8 1 .  :

. 
AFEIDAVIT OF MAILING

o f
Chain Bratt :

OffLcer of Route 59 Gas, Inc.
:

for Revlsion of a Deteruination or for Refund of
Sal-es & Use Taxes under ArticLes 28 and 29 of the :
Tax Law for the PerLod February 13, 1981 through
J u n e  1 1 ,  1 9 8 1 .  3

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he Ls over 18 years of age, and that on the
l6th day of Jul-y,  1985, he served the wlthin not ice of DecJ.sion by cert l f ied
mall upon Samuel- Tomashover, Officer of Route 59 Gas, Inc., the petltloner ln
the within proceeding, bY encloslng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

Samuel Tomashover
Of f l cer  o f  Route  59  Gas,  Inc .
1428 N.  Broad St .
I l l lLslde, NJ O72Os

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Posta1
Service wlthin the State of New York.
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Affldavlt of Mall ing

That deponent further says
hereln and that the address set
o f  the  pe t i t loner .

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

addressee is the petltioner
wrapper ls the Last known address

that the sald
forth on sald

to adni ter oaths
to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion :
o f

Samuel Tomashover :
Off lcer of Route 59 Gas, Inc.

:
for Revislon of a Determlnation or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the :
Tax Law for the Period February 13, 1981 through
J u n e  1 1 ,  1 9 8 1 .  :

: 
AFFTDAVTT 0F llArLrNG

of
Chalm Bratt :

Off lcer of Route 59 Gas, Inc.
:

for RevLsion of a Determlnation or for Refund of
Sales & Use Taxes under ArticLes 28 and 29 of the :
Tax Law for the Period February 13, 198I through
J u n e  1 1 ,  1 9 8 f .  :

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, belng dul-y sworn, deposes and says that he le an employee
of the State Tax ConnnissLon, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the wlthln not ice of Decision by cert l f led
nall upon Al-an M. Stark, the representatlve of the petltloners Ln the withln
proceedlng, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

ALan 1"1. Stark
80 Main St.
W. Orange, NJ 07052

and by depositing same enclosed Ln a postpald properly addressed rdraPPer ln a
post offlce under the exclusl.ve care and custody of the Unlted States Postal-
Service wlthln the State of New York.
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Affidavit of Malling

That deponent further says that the said addressee ls the representatlve
of the petltloner herein and that the address set forth on said wrapper le the
last knolrn address of the representatlve of the petitioner.

before me this
o f  Ju ly ,  1985.

ster oaths
pursuant to Ta* Law sect lon 174

Sworn to
16th day

a



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N B W  Y O R K  L 2 2 2 7

July  16,  1985

Samuel Tomashover
Off icer of Route 59 Gas, Inc.
1428 N.  Broad St .
I l i l ls lde, NJ 07205

Dear Mr. Tomashover: 
,

Please take notice of the Declslon of the
herewlth.

State Tax Conrnlssion enclosed

You have now exhausted your right of revl.ew at the admlnlstratl.ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revl.ew an
adverse declslon by the State Tax Connnl.ssion nay be instituted only under
Article 78 of the Civll Practice Law and Rul-es, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, wlthl.n 4 months fron the
date  o f  th ls  no t lce .

Inquirles concernlng the computatlon of tax due or refund al-I-owed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unlt
Bulldlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2070

Very truly youts'

STATE TAX COMMISSION

Peti t ioner t  s Representat lve
Alan 1"1. Stark
80 Matn St.
I , I .  Orange, NJ 07052
Taxing Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of

SA},IUEL TOMASHOVER,
oFFrcER Or ROUTE 59 GAS, INC.

for Revislon of a Deternlnatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod February 13, 1981
through June 11 ,  1981.

DECISION

In the Matter of the PetLtlon

of

CHAIM BRATT,
OFFICER OF ROUTE 59 GAS, INC.

for Revislon of a Deternination or for
of Sales and Use Taxes under Artl.cles
of the Tax Law for the Perlod February
th rough June 11 ,  1981.

Refund
28 and 29

1 3 ,  1 9 8 1

Peti t loner Samuel Tomashover,  Off lcer of Route 59 Gas, Inc.,  1428 North

Broad Street,  HJ. l ls lde, New Jersey 07205, f i led a pet i t l .on for revlsion of a

determlnatlon or for refund of sales and use taxes under Artl.cLee 28 and 29 of

the Tax Law for the perlod February 13, 1981 through June 11, 1981 (Fl le No.

44136) .

Pet i t ioner Chaln Bratt ,  Off icer of Route 59 Gas, Inc.,  20L East 87th

Street,  New York, New York 10028, f lLed a pet l t ion for revlslon of a determlnat lon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for  the  perLod February  13 ,  1981 th rough June 11 ,  1981 (F i le  No.  44137) .

A hearing was held before James Eoefer, Ilearing Offlcer, at the offlces of

the State Tax Conrmlsslon, Two WorLd Trade Center, New York, New York, on



March 11 ,  1985

Audit Dlvlsion

-2-

a t  1 :15  P.M.  Pet l t loners  appeared by  A lan  M.

appeared by John P. Dugan, Esq. (Irwln Levyr

Stark, Esq. The

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. I,lhether petitioners nere persons requlred to coll-ect and Pay over

sales tax on behalf of Route 59 Gas, Inc. within the meanlng and intent of

sect lons 113t(1) and 1f33(a) of the Tax Law during the periods at issue hereln.

II. If so, whether the Audlt Dlvlslon properly determined the sales taxes

due from Route 59 Gas, Inc.

III. Wtrether the penalties and interest ln excess of the mlnl.mum etatutory

rate should be waived.

FINDINGS OF FACT

1. On February 10, 1983, the Audlt  Dlvis lon, as the result  of  a f ie ld

audlt, issued a Notice of Determinatlon and Demand for Payment of Sales and Uee

Taxes Due agalnst pet i t loner Chaim Bratt ,  of f lcer of Route 59 Gas, Inc.,  for

taxes  due o f  $31,577.72 ,  p lus  pena l ty  o f  $7 ,801.98  and in te res t  o f  $8 '188.69 ,

for a total-  amount due of $47,568.39 for the period August 22, 1980 through

J u n e  1 1 ,  1 9 8 1 .

2. Also on February 10, 1983, the Audlt  DlvLslon, as a reaul- t  of  the sane

fteld audlt, lssued a Notice of Determination and Demand for Payment of Sales

and Use Taxes Due agalnst petltloner Samuel Tomashover under the name, Sami

Tomashovetz ,  o f f l cer  o f  Route  59  Gas,  Inc . ,  fo r  taxes  due o f  $3Lr577.72 ,  p lus

pena l ty  o f  $7 ,801.98  and ln te res t  o f  $8 ,188.69 ,  fo r  a  to ta l  amount  due o f

$47,568.39  fo r  the  per iod  August  22 ,  1980 th rough June 11 ,  1981.

3. At the hearLng held hereln, the Audit Divlsion stipulated that the tax

due on the not ices lssued against the pet l t l .oners shouLd be reduced to $71705.32.
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The perlod at lssue nas also found to be February 1.8, 1981 through June 11,

1 9 8 1 .

4. On I'lay 10, 1983, each of the petltloners tJ.mely filed a petition for a

hearlng to revlew the notices of determlnatlon. The petitioners cLaim that

they were only salarled enployees of Route 59 Gas, Inc. ("the corporatlon") and

had no control over its operations; that, alternatlvelyr the corporatlon does

not owe the taxes asserted; that, during the period at issue, the corporatlon

performed no repalr services; that the corporation was not able to pay the

sales taxes because of the small profit margln coerced upon it by Power Test

Petroleum Dlstr ibutors, Inc. (r 'Power Testrr) ;  and that the penal- t iee should be

walved.

It is the posltion of the Audlt Divislon that petltioner Chaln Bratt

and petltioner Samuel Tomashover nere presi.dent and vlce-president, reapectlvely,

of the corporatl.on durl.ng the period at lssue and were reaponsLble for managlng

the day-to-day finances of the corporatlon. The Audlt Dlvlslon further clalms

that the audlt whlch it performed was proper and the sales taxes determlned due

aa a resuLt thereof were correct.

5. In or about January, L98Zr the Audlt Divlslon performed an audlt of

the gas statlon located at 165 Route 59, Monsey, New York, The station then

operatlng at that locatlon had one gas island wlth six pumps and two service

bays for maintaLnlng and servlcing automobiles. The auditor was unabLe to

ascertaln the previous operators and consequentJ-y contacted Power Test for thl.s

informatlon. Power Test advised the auditor, lnter aLla, that for the period

August 22, 1980 through June 11, 1981, petltloner Chaln Bratt and Hllel Lewkowlcz

operated the statlon as C & H Power Test. Power Test also advised the audLtor
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that,  dur lng this period of t ime, the operators purchased 563'520 gal lons of

gasol i .ne.

Slnce only one sales tax return nas flled durlng this period, the

auditor next determined the sales tax liabLLlty. The auditor multipLled the

number of gal-lons purchased tlnes an average retall selling prlce reflectlng the

various grades of gasol lne sol-d of $1.25 to compute taxabl-e gasol ine sales of

$7041400.00. The auditor then, based on prlor auditing experlence' estlmated

repair  sales of $200.00 per day, t lmes 2 bays, t imes 25 work days per month,

whlch resulted ln taxable repair  sales of $103,333.00. Total  taxable sales of

$807,733.00 t imes the 4 percent tax rate equal led a tax due of $32'309.32'  leee

tax  pa ld  o f  $731.60 ,  resu l ted  ln  add i t lona l  tax  due o f  $3Lr577.72 .

6. According to a Cert i f lcate of Reglstrat lon f t l -ed on February 18, 1981

wlth the Audlt Divlsion by the corporat,lon, petitloner Ghaln Bratt and petitloner

Samuel Tomashover nere the president and vlce-presldentr respectively, of the

corporation. The auditor therefore lssued notlces of determlnatlon agalnst

the petitioners for the additlonaL taxes found due on audit.

At a pre-hearing conference, the petitioners presented evidence that

the corporation was lncorporated on February 18, 1981, whlch resul.ted in an

adJustment to the not lces (see Finding of Fact "3").

7.  Pr ior to the period at issue, pet i t ioner Chaim Bratt  worked as a

salesman ln an electronlcs store. IIe had no prlor experience ln operating a

gas stat lon. On August 22, 1980, pet l t loner Bratt  and Avlv Fogel executed a

l-ease agreement for the gas stat ion premises at,165 Route 59, Monseyr New York

wlth Power Test. From that tlme on and throughout the perlod at issuer petitioner

Bratt worked as an attendant at the statlon and recelved a weekly salary of

$180.00. Pet l t ioner Bratt  was advised by Mr. Fogel that,  as a condit lon of hls
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employment, he was required to sLgn the CertlfLcate of Regletrati.on and the

leage agreement with Power Test.

Pet i tLoner Brattrs dut ies included the punping of gas'  taklng the

daily gas readings and handing over the receipto to Mr. Fogel on a daily basle.

Petltioner Bratt was authorLzed, to slgn checks on the corporatLonts checkl.ng

account, but only did so at the dlrectlon of Mr. Fogel who malntained the

checkbook. Petltloner Bratt nas also on the board of dlrectors of the corpora-

tion, but thia also was for the convenlence of Mr. Fogel. lle had no lnvestment

in the corporat ion,

8. Prior to the period at issue, petltloner Samuel Tonashover waa unenployed.

IIe also had no prior experience ln operatlng a gas statlon. Petltloner Tonashover

was hired by Mr. Fogel as an attendant for the gas stat ion at 165 Route 59r

l"lonsey, New York and paid a weekly salary of $190.00. PeEitloner TomashovertB

dut ies r^rere essent lal- ly the same as pet l t loner Brattrs,  i .e.  punping gas'

takLng the dall-y gas readings and handlng over the recelpts to Mr. Fogel.

Petltioner Tomashover sl.gned the Certificate of RegistratLon as a condltl.on of

hls enploynent. He also had no Lnvestment in the corporation.

9. Avlv Fogel was responsibl-e for the financial affalrs of the corporatlon.

Mr. Fogel declded when and how much gas to order and which blLls were to be

paid. Mr. Fogel also determl.ned the price of gasoline and lraa responsLble for

the corporat ionts tax returns. Both pet l t ioners quit  their  posi t lons in or

about June, 1981 when, according to petitioner Tomashover, they nere not

gett l .ng pald.

10. The petitioners testlfied that they servlced between 25 and 35 cars

per day nal.nl-y because they did not selL super unl-eaded gasoline. Petltlonerg

al-leged that they sol-d approxlmately 81000 gal-lons of gas every two weeks.

Pet l t ioners offered no substant ial  evidence to support  their  al legat lons.
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11. During the perlod at issue, the service bays were boarded up by Power

Test and, therefore, the corporatLon had no repair  sales.

12. Petit,loners offered no evldence that the fail-ure to pay the tax in a

tinely manner was due to reasonable cause and not wlllful neglect.

CONCLUSIONS OF LA}I

A. That sect lon 1133(a) of the Tax Law provideg, in part ,  that "every

person requlred to collect any tax imposed by this artLcle shal"L be personally

l lable for the tax imposed, col lected or requlred to be col lected.rr  Sect lon

1131(1) def lnes "persons reguired to col l -ect taxrr as lncludlng any off lcer or

employee who ls under a duty to act for a corporatlon in conplylng with the

Sales and Use Tax Law.

B.  That  20  NYCRR 526. I1 (a) (2 )  p rov ides :

rr(2) llhether an officer or employee of a corporatlon is a Peraon
required to collect, truthfully account for' or pay over the sales or
use tax is to be determlned ln every case on the partlcular facts
invoLved. Generally, a person who ls authorlzed to slgn a corpora-
tionrs tax returns or who is responslble for maintalnlng the corporate
books, or who is responslble for the corporationrs management' ls
under a duty to act.

* * *

Example 2: !1 ls an employee of S Corporatlon. 1{1s sol-e function
wl.th the corporation Ls to sign checks. M owns no stock'
has no authority to determlne whlch bllls shouLd be paid,
has no authority to pay corporate btl-ls rtith cash, does
not file returns and keeps no books or financlal records
of any klnd. M Ls not a tperson reguired to collect taxt
under sect lon f131(1) of the Tax Law as he acte only ln a
minlster iaL capacity.  r f

C. That,  wlthln the meaning and intent of  sect lons 1133(a) and 1131(1) of

the Tax Law and regulat ion sect lon 20 NYCRR 526. l ,L(a)(2),  nei ther Pet i t ioner

Chaim Bratt nor petitloner Samuel Tomashover rraa a person requlred to collect

tax on behaLf of Route 59 Gas, Inc. The actLons taken by petitlonera were
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either as a condltlon of enploynent or for the convenlence of

was responsibl-e for the flnanclal affalrs of the corporatlon.

D. That ln view of Concluslon of Law ttCtt, Igsues II and

rendered moot.

Avlv Fogel, who

III are hereby

E. That the petLtlons of Samuel Tomashover and Chaln Bratt are granted

and the notLces of determLnatlon and denand for paynent of sales and use taxes

due issued February 10, 1983 are cancel led.

DATED: Albany, New York STATE TN( C0MMISSION

JUL r 6 1985
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