STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Samuel Tomashover :
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the :
Tax Law for the Period February 13, 1981 through
June 11, 1981.
AFFIDAVIT OF MAILING

In the Matter of the Petition
of
Chaim Bratt
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the :
Tax Law for the Period February 13, 1981 through
June 11, 1981.

State of New York :
s8.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l6th day of July, 1985, he served the within notice of Decision by certified
mail upon Chaim Bratt, Officer of Route 59 Gas, Inc., the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Chaim Bratt

Officer of Route 59 Gas, Inc.
201 E. 87th St., #25J

New York, NY 10028

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavit of Mailing

That deponent further says that the said addressee is the petitiomer
herein and that the address set forth on said wrapper is the last known address
of the petitiomer.

Sworn to before me this . 62724:A¢éii43/4éf/
16th day of July, 1985. =
Bags, G bgedir)

Authorized to adwinister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

July 16, 1985

Chaim Bratt

Officer of Route 59 Gas, Inc.
201 E. 87th St., #25J

New York, NY 10028

Dear Mr. Bratt:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Alan M. Stark
80 Main St.
W. Orange, NJ 07052
Taxing Bureau's Representative




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Samuel Tomashover
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Period February 13, 1981 through
June 11, 1981. :
AFFIDAVIT OF MAILING

In the Matter of the Petition
of
Chaim Bratt :
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Period February 13, 1981 through
June 11, 1981. :

State of New York :
SS.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l16th day of July, 1985, he served the within notice of Decision by certified
mail upon Samuel Tomashover, Officer of Route 59 Gas, Inc., the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Samuel Tomashover

Officer of Route 59 Gas, Inc.
1428 N. Broad St.

Hillside, NJ 07205

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this W’W
16th day of July, 1985. ‘
@M//p W//

Authorized to admi ster oaths
pursuant to Tax Law section 174




STATE OF NEW YORK

'STATE TAX COMMISSION

In the Matter of the Petition
of
Samuel Tomashover
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of

Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Period February 13, 1981 through

June 11, 1981.

.o

AFFIDAVIT OF MAILING

In the Matter of the Petition
of
Chaim Bratt
Officer of Route 59 Gas, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Period February 13, 1981 through
June 11, 1981.

State of New York :
ss.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
16th day of July, 1985, he served the within notice of Decision by certified
mail upon Alan M. Stark, the representative of the petitioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Alan M. Stark
80 Main St.
W. Orange, NJ 07052

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this . 62/;43/f4f;{bﬂ///
‘16th day of July, 1985. : o
D g o

Authorized to inister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

July 16, 1985

Samuel Tomashover

Officer of Route 59 Gas, Inc.
1428 N. Broad St.

Hillside, NJ 07205

Dear Mr. Tomashover:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Alan M. Stark
80 Main St.
W. Orange, NJ 07052
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

SAMUEL TOMASHOVER,
OFFICER OF ROUTE 59 GAS, INC. :

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period February 13, 1981 :
through June 11, 1981.
DECISION

In the Matter of the Petition
of :

CHAIM BRATT, :
OFFICER OF ROUTE 59 GAS, INC.

for Revision of a Determination or for Refund

of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period February 13, 1981
through June 11, 1981. :

Petitioner Samuel Tomashover, Officer of Route 59 Gas, Inc., 1428 North
Broad Street, Hillside, New Jersey 07205, filed a petition for revision of a
determination or for refund of sales and use taxes under Articles 28 and 29 of
the Tax Law for the period February 13, 1981 through June 11, 1981 (File No.
44136).

Petitioner Chaim Bratt, Officer of Route 59 Gas, Inc., 201 East 87th
Street, New York, New York 10028, filed a petition for revision of a determinatiqn
or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law ‘
for the period February 13, 1981 through June 11, 1981 (File No. 44137);

A hearing was held before James Hoefer, Hearing Officer, at the offices of

the State Tax Commission, Two World Trade Center, New York, New York, on
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March 11, 1985 at 1:15 P.M. Petitioners appeared by Alan M. Stark, Esq. The
Audit Division appeared by John P. Dugan, Esq. (Irwin Levy, Esq., of counsel).
ISSUES
I. Whether petitioners were persons required to collect and pay over

sales tax on behalf of Route 59 Gas, Inc. within the meaning and intent of
sections 1131(1) and 1133(a) of the Tax Law during the periods at issue herein.
II. If so, whether the Audit Division properly determined the sales taxes
due from Route 59 Gas, Inc.
III. Whether the penalties and interest in excess of the minimum statutory
rate should be waived.

FINDINGS OF FACT

1. On February 10, 1983, the Audit Division, as the result of a field
audit, issued a Notice of Determination and Demand for Payment of Sales and Use
Taxes Due against petitioner Chaim Bratt, officer of Route 59 Gas, Inc., for
taxes due of $31,577.72, plus penalty of $7,801.98 and interest of $8,188.69,
for a total amount due of $47,568.39 for the period August 22, 1980 through
June 11, 1981,

2. Also on February 10, 1983, the Audit Division, as a result of the same
field audit, issued a Notice of Determination and Demand for Payment of Sales
and Use Taxes Due against petitioner Samuel Tomashover under the name, Sami
Tomashovetz, officer of Route 59 Gas, Inc., for taxes due of $31,577.72, plus
penalty of $7,801.98 and interest of $8,188.69, for a total amount due of
$47,568.39 for the period August 22, 1980 through June 11, 1981.

3. At the hearing held herein, the Audit Division stipulated that the tax

due on the notices issued against the petitioners should be reduced to $7,705.32.
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The period at issue was also found to be February 18, 1981 through June 11,
1981.

4. On May 10, 1983, each of the petitioners timely filed a petition for a
hearing to review the notices of determination. The petitioners claim that
they were only salaried employees of Route 59 Gas, Inc. ("the corporation") and
had no control over its operations; that, alternatively, the corporation does
not owe the taxes asserted; that, during the period at issue, the corporation
performed no repair services; that the corporation was not able to pay the
sales taxes because of the small profit margin coerced upon it by Power Test
Petroleum Distributors, Inc. ("Power Test"); and that the penalties should be
waived.

It is the position of the Audit Division that petitioner Chaim Bratt
and petitioner Samuel Tomashover were president and vice-president, respectively,
of the corporation during the period at issue and were responsible for managing
the day-to-day finances of the corporation. The Audit Division further claims
that the audit which it performed was proper and the sales taxes determined due
as a result thereof were correct.

5. In or about January, 1982, the Audit Division performed an audit of
the gas station located at 165 Route 59, Monsey, New York. The station then
operating at that location had one gas island with six pumps and two service
bays for maintaining and servicing automobiles. The auditor was unable to
ascertain the previous operators and consequently contacted Power Test for this
information. Power Test advised the auditor, inter alia, that for the period
August 22, 1980 through June 11, 1981, petitioner Chaim Bratt and Hilel Lewkowicz

operated the station as C & H Power Test. Power Test also advised the auditor
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that, during this period of time, the operators purchased 563,520 gallons of
gasoline.

Since only one sales tax return was filed during this period, the
auditor next determined the sales tax liability. The auditor multiplied the
number of gallons purchased times an average retail selling price reflecting the
various grades of gasoline sold of $1.25 to compute taxable gasoline sales of
$704,400.00. The auditor then, based on prior auditing experience, estimated
repair sales of $200.00 per day, times 2 bays, times 25 work days per month,
which resulted in taxable repair sales of $103,333.00. Total taxable sales of
$807,733.00 times the 4 percent tax rate equalled a tax due of $32,309.32, less
tax paid of $731.60, resulted in additional tax due of $31,577.72.

6. According to a Certificate of Registration filed on February 18, 1981
with the Audit Division by the corporation, petitioner Chaim Bratt and petitioner
Samuel Tomashover were the president and vice-president, respectively, of the
corporation. The auditor therefore issued notices of determination against
the petitioners for the additional taxes found due on audit.

At a pre-hearing conference, the petitioners presented evidence that
the corporation was incorporated on February 18, 1981, which resulted in an
adjustment to the notices (see Finding of Fact "3").

7. Prior to the period at issue, petitioner Chaim Bratt worked as a
salesman in an electronics store. He had no prior experience in operating a
gas station. On August 22, 1980, petitioner Bratt and Aviv Fogel executed a
lease agreement for the gas station premises at ‘165 Route 59, Monsey, New York
with Power Test. From that time on and throughout the period at issue, petitioner
Bratt worked as an attendant at the station and received a weekly salary of

$180.00. Petitioner Bratt was advised by Mr. Fogel that, as a condition of his
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employment, he was required to sign the Certificate of Registration and the
lease agreement with Power Test.
Petitioner Bratt's duties included the pumping of gas, taking the

daily gas readings and handing over the receipts to Mr. Fogel on a daily basis.
Petitioner Bratt was authorized to sign checks on the corporation's checking
account, but only did so at the direction of Mr. Fogel who maintained the
checkbook. Petitioner Bratt was also on the board of directors of the corpora-
tion, but this also was for the convenience of Mr. Fogel. He had no investment
in the corporation.

8. Prior to the period at issue, petitioner Samuel Tomashover was unemployed.
He also had no prior experience in operating a gas station. Petitioner Tomashover
was hired by Mr. Fogel as an attendant for the gas station at 165 Route 59,
Monsey, New York and paid a weekly salary of $190.00. Petitioner Tomashover's
duties were essentially the same as petitioner Bratt's, i.e. pumping gas,
taking the daily gas readings and handing over the receipts to Mr. Fogel.
Petitioner Tomashover signed the Certificate of Registration as a condition of
his employment. He also had no investment in the corporation.

9. Aviv Fogel was responsible for the financial affairs of the corporation.
Mr. Fogel decided when and how much gas to order and which bills were to be
paid. Mr. Fogel also determined the price of gasoline and was responsible for
the corporation's tax returns. Both petitioners quit their positions in or
about June, 1981 when, according to petitioner Tomashover, they were not
getting paid.

10. The petitioners testified that they serviced between 25 and 35 cars
per day mainly because they did not sell super unleaded gasoline. Petitioners
alleged that they sold approximately 8,000 gallons of gas every two weeks.

Petitioners offered no substantial evidence to support their allegations.
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11. During the period at issue, the service bays were boarded up by Power
Test and, therefore, the corporation had no repair sales.

12. Petitioners offered no evidence that the failure to pay the tax in a
timely manner was due to reasonable cause and not willful néglect.

CONCLUSIONS OF LAW

A. That section 1133(a) of the Tax Law provides, in part, that "every
1 person required to collect any tax imposed by this article shall be personally
liable for the tax imposed, collected or required to be collected.”" Section
1131(1) defines "persons required to collect tax" as including any officer or
employee who is under a duty to act for a corporation in complying with the
| Sales and Use Tax Law.
B. That 20 NYCRR 526.11(a)(2) provides:

"(2) Whether an officer or employee of a corporation is a person
required to collect, truthfully account for, or pay over the sales or
use tax is to be determined in every case on the particular facts
involved. Generally, a person who is authorized to sign a corpora-
tion's tax returns or who is responsible for maintaining the corporate
books, or who is responsible for the corporation's management, is
under a duty to act.

* % %

Example 2: M is an employee of S Corporation. His sole function
with the corporation is to sign checks. M owns no stock,
has no authority to determine which bills should be paid,
has no authority to pay corporate bills with cash, does
not file returns and keeps no books or financial records
of any kind. M is not a 'person required to collect tax'
under section 1131(1) of the Tax Law as he acts only in a
ministerial capacity.”

C. That, within the meaning and intent of sections 1133(a) and 1131(1) of
the Tax Law and regulation section 20 NYCRR 526.11(a)(2), neither petitioner
Chaim Bratt nor petitioner Samuel Tomashover was a person required to collect

tax on behalf of Route 59 Gas, Inc. The actions taken by petitioners were
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either as a condition of employment or for the convenience of Aviv Fogel, who
was responsible for the financial affairs of the corporation.

D. That in view of Conclusion of Law "C", Issues II and III are hereby
rendered moot.

E. That the petitions of Samuel Tomashover and Chaim Bratt are granted
and the notices of determinatioﬁ and demand for payment of sales and use taxes

due issued February 10, 1983 are cancelled.

DATED: Albany, New York STATE TAX COMMISSION
JUL 161985 ,
PRESIDENT
o R oy
COMMISSIONER V4

ﬁ\%& e




A P 095 L90 933
P 035 L0 932 P 095 L90 934

RECEIPT FOR CERTIFIED MAIL RECEIPT FOR CERTIFIED MAIL RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED NO INSURANCE CQVERAGE PROVIDED NO IN ‘URANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL NOT FOR INTERNATIONAL MAIL NOT FOR INTERNATIONAL MAIL
| , (See Reverse) (See Reverse) (See Reverse)
y. ]
»
< [sent * |sent tz é » éz %—
7 ' g “ § | 1470 ‘
(\SYP : Z 3 [Street ° Street and No.
80 4L 57 9 w7778 3 [suostend
#70.,State and 2! Cod%; , ot P.&.‘ﬂate %znp - * 1p.0., State|and ZIP Code
i’ ,Z%je V4 } ? ¢/ 2, - i}g W j‘?/‘ g }

o o7 & |Postage /s G |Postage | $
(gt Lf N7z2s| % / ] |
Certified Fee /4 4 x |Certitied Fee + [Certified Fee
| Special Delivery Fee Special Delivery Fee Special Delivery Fee ‘
| : \‘ e

Restricted Delivery Fee Restricted Detivery Fee Restricted pellvery Fee :
Return Receipt Showin Return Receipt Showing Reckipt Showin
to v':hom andpDate Deligered to whom and Date Delivered ; s;ewt:gmea%%poate De.,Se,ed
Return receipt showing to whom, 9 [ Return receipt showing to whom, Do~ t eipt showing to whom,
Date, and A%dress of Delivery § Date, and Address of Delivery - ggt:f"a':: A%dress ofg[)e”very
I
TOTAL Postage and Fees $ .g TOTAL Postage and Fees $ 8 |TOTAL Postage and Fees s
w ° i
Postmark or Date g' Postmark or Date 8— Postmark of Date
2 3
E £ : .
£ 5 | .
& 2




. P 095 k90 933
P 035 bA0 932 : P 095 b90 93y

RECEIPT FOR CERTIFIED MAIL ‘ RECEIPT FOR CERTIFIED MAIL RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED ‘ NO INSURANCE COVERAGE PROVIDED NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL ! NOT FOR INTERNATIONAL MAIL NOT FOR INTERNATIONAL MAIL
(See Reverse) \ (See Reversej (See Reverse)
- 21
* |sent * |sent M W !éi :ZZL'
g Street W“o-%%, § Street and No.
2 VC § A
. ¥ 7 |P.ogtate oy 21P ' = . 1P.0,, State and ZIP Code
: s |22 Mfg AE gy o
: P a, A a.
! & |Postage 4 s & |Postage $
g @ @
» ] — =5
 {Certitied Fee x |Certified Fee » [Certified Fee
Special Delivery Fee Special Delivery Fee Special Delivery Fee
Restricted Deiivery Fee Restricted Delivery Fee Restricted Delivery Fee
Ret Receipt Showin Return Receipt Showing ; R Receipt Showin
toevyrrlgmeancllpbate Deligered to whom and Date Delivered ,’ toef,‘,’égme::&po_ate [V,Ve.,ge,ed
| { Return receipt showing to whom, & 1 Return receipt showing to whom, _— Return receipt showing to whom,
| Cate, and A%dress ongelivery § Date, and Address of Delivery -3 Dg{;’,"a:d A%dress ongeIIvery
- -
|| TOTAL Postage and Fees $ g TOTAL Postage and Fees $ .g TOTAL Postage and Fees $
. w i
| Postmark or Date g Postmark or Date 8- Postmark or Date
, 8 8
P &
4 4




