
STATE OF NET{ YORK

STATE TN( COMMISSION

In the Matter of the Petl.tlon
o f

Tee Bar Corporatl.on

for Redeterminatlon of a Deflclency or RevLslon
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Perl-od 6 /  I  179-I I  l3O l9L.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and days that he ls an employee
of the State Tax Comiselon, that he is over 18 years of ager aod that on the
4th day of Aprl l ,  1985, he served the wlthln not lce of Declslon by cert l f led
maLl upon Tee Bar Corporatlon, the petltloner in the withLn proceedlng, bI
encl-oslng a true copy thereof ln a securely seal-ed postpald utapper addreesed
as fol lows:

Tee Bar Corporatlon
Hlghland, NY 12528

and by depositlng same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal-
Service within the State of New York.

That deponent further says that the said addressee Ls the petitloner
hereln and that the address set forth on sald rrapper 1s the last known addreee
of the petLt ioner.

Sworn to before me thls
4th day of Aprl l '  1985.

t o a
Tax



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltion
o f

Tee Bar Corporatlon

for Redeterninatlon of a Deflciency or Revl.sion
of a Deterninatlon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6 |  L |  79- l I  |  30 |  8r.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Connlsslon, that he ls over 18 years of ager and that on the
4th day of April, 1985, he served the wlthin notlce of Declslon by certLfted
nalJ. upon Issac Sternhelnr the representatlve of the petltioner in the wlthln
proceedlng, by encLoslng a true copy thereof ln a securely sealed postpal.d
lrrapper addressed as follows:

Issac Sternhelm
Turetzky, Sternheln & Co.
5612 18th Avenue
Brookl-yn, NY 11204

and by deposltLng same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Poetal
Servlce withln the State of New York.

That deponent further says that the said addressee Ls the representatlve
of the petltLoner herein and that the address set forth on sald ltrapper ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me this
4th day of Apri l - ,  f985.

ter oat
sec t lon  174



STATE OF NEbI YORK
STATE TAX COMMISSION

ALBANY, NEI.I YORK 12227

Apr i l  4 ,  1985

Tee Bar Corporation
Highland, NY 12528

Gentl emen :

Please take notice of the Decision of the State Tax Conunission en-
closed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) l l38 of the Tax Law, a proceeding
in court to review an adverse decision by the State Tax Cormission
may be inst i tuted only under Art ic le 78 of the Civi l  Pract ice Law
and Rules, and must be cormenced in the Supreme Court of the State
of New York, Albany County, within 4 months from the date of this
noti  ce.

Inquir ies. concerning the computat ion of tax due or refund al lowed
in accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau -  L i t igat ion Sect ion
Bui' l di ng #9 , State Campus
Albany ,  NY 12227
Phone # (sl9) 457-1723

Very truly ours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Issac Sternheim
Turetzky, .Sternheim & Co.
5612 lS th  Avenue
Brooklyn NY I  1204
Taxing Bureau's Representat ive



STATE OF NEI,I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f
:

TEE BAR CORPORATION

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Artle]-es 28 and 29 z
of the Tax Law for the Period June I, L979
through November 30, 1981. :

DECISION

Petitloner, Tee Bar Corporation, Hlghland, New York L2528, flled a petltlon

for revlsion of a determination or for refund of sales and use taxes under

Artlcles 28 and 29 of the Tax Law for the perLod June 1, 1979 through Novenber 30'

1981 (F iJ -e  No.  39440) .

A Srnall Cl-ains hearing was held before Arthur Johnson, Hearing Officer' at

the offLces of the State Tax Commiesion, I\so l,Iorld Trade Center, New York, New

York, onMay 2L, L984 at 1:15 P.M., with al l -  br iefs to be subnit ted by August

1, L984. Pet l t loner appeared by Issac Sternheln, C.P.A. The Audlt  Divls ion

appeared by John P. Dugan, Esq. (W1111an Fox, Esg.,  of  counsel) .

ISSUE

Whether the Audlt Divislon properl-y dlsalLowed certain nontaxable sales

reported by petttloner.

FINDINGS OF FACT

1. Pet i t loner,  Tee Bar Corporat ion, operated a ranch resort  hotel  located

in Highland, New York.
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2. On July 2p 1982, as the result of an auditr the Audlt Dlvision lesued

a Notlce of Determination and Demand for Paynent of Sal-es and Use Taxes Due

agalnst petitioner coverlng the period June L, L979 through Noveuber 30r 1981

for  taxes  due o f  $121904.29 ,  p l -us  in te res t  o f  $3 ,07L.97 ,  fo r  a  to taL  o f  $15,976.26 .

3. Petitioner executed consents extending the period of Liuitatlon for

assessment of sales and use taxes for the period September 1'  1977 through

February 28, L979 t.o June 20, 1982. The statute of linltations explred for the

period covered by the consents and, therefore, hrere not incLuded on the notlce.

4. On March 17, L982, pet i t ioner executed Forn AU-377.12, Audl. t  Method

Electlon, whereby it elected to have the Audit Divlslon use a test Perlod audlt

nethod ln lieu of a detalled audlt of all the books and records. The perlods

selected as the test perlods were June through August, L979 and March through

May '  1981.

5. On audLt, the Audit Dlvision reviewed sales lnvoices for all nontaxable

transactlons for the test perl-ods. The nontaxable sales whlch rtere not covered

by exenptLon certificates issued by the purchasers lrere dlsallowed. For the

perLod June through August, L979, the dlsallowed saLes amounted to $371356.50

which represented 36.54 percent of total  nontaxable sales. Thts percentage was

applled to nontaxable sales reported for the perlod June lr L979 through May

31, 1980 to arr ive at addlt lonal taxabLe sales of $1701896.00. The dlsal l .owed

sales for this perlod were sal-es to publlc schools located outslde New York

State except for one sale to i lMlss Chocolate Co." for $11711.25.

The disallowed saLes for the second test period (March through May, 1981)

anounted to $4,362.00 which conslsted of sales to the followlng organlzatlons:

Rhodes School-
East Treemont Youth Program
Indlan Prlncess

$  400 .00
$2 ,  867 .  00
$  1 ,  095 .  00
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The above sales represented,2,38l percent of total  nontaxable sales for the

test period. This percentage was used to determlne addltlonal taxable sales of

$131451.00 for the remainder of the audl. t  per iod.

The audit  also disclosed use taxes due of $18r700.40 on expense purchasee

and f lxed assets. Pet i t ioner has agreed to and pald the use tax l labiJ- l ty.

6. PetLtloner argued that the publlc schools located outslde New York

State are governmental entLties the sane as New York State publl.c schools whlch

are exempt from the l-nposl.tion of saLes tax under the Tax Law and that a
r

governmental entity ls not requlred to issue an exempt organlzatlon certlfl.cate

as evidence of exemption.

7. Pet i t ioner submLtted a resale cert l f lcate lssued by Mlss Chocolate

Co.,  Inc. coverlng the sale lndtcated ln Flndlng of Fact rr5rr .

Petitloner also subnLtted a letter dated July 9, 1981 from the TechnLcal

Services Bureau of the Department of Taxation and Flnance addreseed to the

Wanaque Board of Education, Wanaque, New Jersey. The letter stated that a8 a

governmental entity, the Wanaque Board of Education ls exempt fron the paynent

of New York State sal-es and use taxes on its purchases. The letter further

stated that a copy of the l-etter may be given to vendors who request a tax

exemptlon number. Petitioner lras furntshed wlth a copy of the letter by the

I,Ianaque Board of Educatlon when it made a purchase amounting to $71838.00.

8. The disallowed sales were biLl-ed to and paid dlrectly by the school or

organizat lon. !
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CONCLUSIONS OF LAI{

A. That sect lon 1116(a) of the Tax Law provldes, in pert lnent part '  that

any sale by or to any of the foJ-lowing or any use or occupancy shall not be

subJect to sales or use taxe6:

rr(1) The State of New York or any of i ts agencies, lnstrumental l t ies'
publlc corporatlons or polltlcal subdivislons .

* * *

(4) Any corporat lon, assoclat lon, t ruat. . .organized and operated
excluslvely for rel lg ious, chari table, scient l f lc. . .or educat lonal
purposes. .  .  "

B. That sect lon 1t32(c) of the Tax Law specl. f lcalJ-y provldes that ' r i t

shall be presumed that aLl reeelpts for property or setvlces are subJect to tax

until the contrary is establLshed and the burden of proving that any receipt...

is not taxable shall be upon the person requlred to collect tax or the cuatoner.

Unl-ess (1) a vendor shall have taken from the purchaser a certlflcate ln such

forn as the tax commisslon may preseribe... e or (2) the purchaser, prior to

taklng delivery, furnishes to the vendor: any affidavit, stateuent or addltlonal

evidence, documentary or otherwise, whlch the tax connisslon o€ry requlre

demonstrating that the purchaser is an exempt organlzatlon described tn sectlon

1116, the sale shal- l  be deemed a taxable sal-e at retaLl. . . t ' .

C, Any organization other than (1) New York State (2) any of New York

Staters agencies, i .nstrumental i t les, publ lc corporat lons (3) pol l t ical  subdivls lons

of New York State (4) the Unlted states of America or (5) any of the agencies

and instrumentalities of the United State of AnerLca must establl-sh wlth the

Technical Services Bureau lts exempt status before lt ls entitled to exemption.

The burden of provlng that an organlzatton ls entitled to exemptlon rests ltith

the organlzat lon [20 NYCRR 529.L(b)] .
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States of the United States and their agencies and their politlcal- sub-

dlvLsions other than New York State and its agencles and polltical- subdivisions

do not qual- i fy for exenpt ion [20 NYCRR 529.L(c)] .

Any organlzatlon claimlng exenptlon from tax mrst furnish its vendor wlth

documentation substantiating its rlght to the exemptlon cLalmed [20 NYCRR

sze.r  (d)  I  .

D. That public schools l-ocated outside New York State are not exenpt from

sales and use taxes under section 1116(a) (1) of the Tax Law. In order for such

schools to be consldered exempt from the tax, they must fll-e an appllcatlon for

an exempt otganlzation certificate pursuant section 11f6(a)(4) of the Tax Law

and meet the statutory requirenents for exemptlon.

E. That except for the documents indlcated in Finding of Fact tt5rr, the

public schools or other organtzations dld not furnish petltl-oner wlth any

evidence that they nere exempt from sales and use taxes and thereforer petitloner

was requlred to col-lect saLes tax on the transactions ln accordance with

sect ion 1132(c) of the Tax Law.

Petitioner is relieved of tts ltability for the tax assessed on the saLes

to the l.Ianaque Board of Educatlon and Miss Chocolate Co., Inc. Accordlngly'

the disallowed sales for the test perlod June through Auguet, L979 are reduced

t o  $ 2 7  , 8 0 7  . 2 5 .

F, That the petltion of Tee Bar Corporatlon is granted to the extent

indlcated ln ConclusLon of Lars I'8". The Audit Dlvision ls hereby dlrected to

nodify the Notice of Determinatlon and Demand for Paynent of Sales and Use



Taxes Due lssued July 2, L982;

in al l  other respects denled.

DATED: Albany, New York

APR 0 4 1985

and that '  except as so granted, the pet i t lon is

STATE TAX COMMISSION
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOB INTERNATIONAL MAIL

(See Reverse)

P b13  th l  ?08

RECEIPT FOR CERTIFIED IIAIL
NO INSURANCE COVERAGE PROVIOED

NOT FOR INTERNATIONAL MAIL
(See Reverse/
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