
STATE OF NEW YORK

STATE TAx COMMISSION

In the l,Iatter of the PetLtlon
of

James Tadros
dlbla Tadros Modern Groceter ia AFFIDAVIT OF UAILING

for Redetermlnation of a Defl.clency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax :
under Artlcle 28 & 29 of the Tax Law for the Perlod
6 l t /78  -  s l3 r /81 .  3

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comisslon, that he Ls over 18 years of age, and that on the
4th day of Aprll, 1985, he served the lrlthin notlce of Declslon by certlfled
nall upon James Tadros dlbla Tadros Modern Groceteria, the petitioner ln the
wlthin proceedl-ng, bY encl-osing a true copy thereof ln a securely seal-ed
postpaid rrrapper addressed as follows:

James Tadros
dlbla Tadros Modern Groceter ia
1425 South Ave.
Syraeuse, NY 13207

and by deposLtLng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the
hereln and that the address set forth on
of the pet i t ioner.

sald addressee is the Petitloner
sald wrapper is the last known address

Sworn to before me thLs
4th day of Apri l ,  1985.

zed to adnind.ster oaths
Pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Janes Tadros
d/b/a Tadros Modern GroceterLa

for Redetermlnation of a DefLciency or Revislon
of a DetermlnatLon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  6 / L / 7 8  -  5 l 3 I / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and eays that he ls an employee
of the State Tax Counisslon, that he ls over 18 years of age, and that on the
4th day of Aprl l ,  1985, he served the wlthln not ice of Decislon by cert l f ied
nall upon Louls Pascarella, the representative of the petLtloner in the wlthl.n
proceeding, by enclosing a true copy thereof Ln a securely sealed postpald
wrapper addressed as foll-ows:

Louls Pascarella
157 Cresl lne Drive
Syracuse, NY 13206

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatl-ve
of the petitioner hereln and that the address set forth on said ltrapPer ls the
last known address of the representatlve of the Petltioner.

Sworn to before me this
4th day of Aprl l ,  1985.

to ster oaths
sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! . I  Y O R K  T 2 2 2 7

Apr l l  4 ,  f985

James Tadros
dlb/a Tadros Modern Groceter ia
1425 South Ave.
Syracuse, NY L3207

Dear Mr. Tadros:

Please take notice of the Declslon of the State Tax Connnlssion enclosed
herewlth.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to review an
adverse decislon by the State Tax Cornml-ssl-on may be Lnstltuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be conrmenced Ln the
Supreme Court of the State of New York, Albany Countyr wlthLn 4 nonths from the
date  o f  th ls  no t lce .

Inqulries concerning the computatlon of tax due or refund allowed Ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Llttgation Unlt
Bullding il9, State Campus
AJ-banyr New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t ionerrs Representat lve
Louis Pascarella
157 Cresl ine Drive
Syracuse, NY 13206
Taxing Bureauts Representat,lve



STATE OF NEW YORK

STATE TA)( COMI'ISSION

In the Matter of the Pet l t lon
:

o f
:

JAMES TADROS DECISION
DIB/A TADROS MODERN GROCETERIA :

for Revlslon of a Determlnation or for Refund :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the PerLod June 1, 1978 3
through May 31, 1981.

:

PetLtloner, Jamea Tadros d./b/a Tadros Modern Groceterla' 1425 South

Avenue, Syracuse, New York 13207, flled a petition for revielon of a determinatlon

or for refund of sal-es and use taxes under Artlcl-es 28 and 29 of the Tax Law

for the perlod June 1, L978 thiough May 31, 1981 (FlLe No. 35845)

A snall- clalms hearlng was held before Arthur Johnson, Hearlng Officer' at

the off tces of the State Tax Coumission, 333 East Washlngton Street,  Syracusee

New York, on October L6t L984 at 1:15 P.M. Pet l t ioner aPpeared by Louis

Pascarella. The Audit Dlvision appeared by John P. Dugan, Esq. (Anne lturphy'

Esq. ,  o f  counse l ) .

ISSUE

trlhether the AudLt Dlvision properly determined additlonal salee taxes due

fron petltloner based on an exanlnation of avaiJ-able books and records.

FINDINGS OF FACT

1. Pet l t ioner,  James Tadros d/b/a Tadros Modern Groceter ia,  operated a

small grocery store located at, 1425 South Avenue, Syracuse, New York.

2. On September L4t 1981, as the result  of  an audit ,  the Audit  Dlvls lon

lssued a Notice of Determlnatlon and Demand for Paynent of Sales and Use Taxes



-2-

Due against petitloner coverlng the perlod June 1' 1978 through May 31' 1981

f o r  t a x e s  d u e  o f  $ 5 1 7 6 3 . 8 8 ,  p l u s  i n t e r e s t  o f  $ 7 7 7 . 0 3 ,  f o r  a  t o t a l -  o f  $ 6 , 5 4 0 . 9 1 .

3. On audltr the Audit DLvislon found that petltioner estlxnated that 28

percent of gross sales were taxable. Pet l t lonerrs cash reglster dld not

produce a tape nor did petitloner maintaln any other verlfiable record of

individual- sales receipts. Total sal-es were recorded ln a notebook on a dally

bas is .

In order to verlfy the accuracy of the taxable sales reported, the

Audit Dlvlsion atalyzed purchase invol.ces for the perlod March l, 1980 through

May 31, 1980 to determlne those purchases that would result in taxable sales

when resold. Petltioner's purchase lnvotces were incompl-ete and therefore lt

sras necessary for the Audlt Divislon to obtaln the mlsslng purchases from the

suppl lers.  Purchases of taxable l tems for the test per iod amounted to $10,750.83.

Based upon audits of slnllar buslnesses, the Audlt Division determLned that the

average markup for taxable items wae 22 percent. Thls percentage ltaa applled

to the taxable purchases to arr lve at taxable sales of $13r1f6.00 for the te8t

perlod. Pet l t loner reported sal-es of $6r72L.00 for the same periode leavlng

addit lonal taxable sales of $61395.00, or an error factor of 95.15 percent.

The error factor was applied to the reported taxable sales for the audit perlod

to deternine total  addit lonal taxable eales of $82,34L'09 and tax due thereon

o f  $ 5 , 7 6 3 . 8 8 .

4. James Tadros executed an agreement, dated t{ay 28t 1981' whereby he

agreed that the perlod I'trarch 1, 1980 through May 31, 1980 was to be used as a

test period and the results of the test perlod would be the basis for determlnLng

any 11ablllty for the entlre audlt period.



'3-

5. Pet l t ionerrs representat i .ve, Louls Pascarel la,  anaLyzed purchases and

sal-es for the audit period. Based on this analysls, Mr. PascareLla estl.mated

that 42 percent of pet i t lonerrs gross sales were taxable sales which resulted

ln a def lc lency of $3,263.88. Mr. Pascarel la attrLbuted this def ielency to

employee theft of merchandlse.

6. Pet i t loner offered no evldence to establ lsh that the tax aaseased by

the Audlt Divlsion was erroneous.

CONCLUSIONS OF I,AW

A. That section 1135(a) of the Tax Law provldes that every person requlred

to collect tax shaLl keep records of every sale and of all anounts pald'

charged or due thereon and of the tax payable thereon. Such records shal-l

incl-ude a true copy of each sales slip; involce, recelpt or statement.

Petitloner did not have cash register tapes or any other record that

would serve as a verlfiable record of taxable sales. Under such clrcumstartcest

the Audit Dlvislonrs use of a test perlod and markup percentage audlt was

proper in accordance wlth section 1138(a) of the Tax Law (U"tter of UrUa" ffquo

Inc. v.  State Tax Coumission, 90 A.D.2d 576; Matter of  Hanrattyfe/732 Ansterdam

Tavern, Inc. v.  State Tax Commission, 88 A.D.2d 1028).

B. That the Audit Dlvision reasonabLy calcul-ated petltLonerts tax liabll-tty

and petitioner has falled to denonstrate by cJ-ear and convincing evldence that

the audit nethod or the amount of tax assessed was erroneous (llatter of Surfg-ce

Llne Operators Fraternal Organizat lon, Inc. v.  Tul ly,  84 A.D.2d 858).
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C. That the petitlon of Janes Tadros d,/bla Tadros Modern Groceteria ie

denied and the Notice of Determinatlon and Demand for Pa5rment of Sales and Use

Taxes Due lssued September L4, 1981 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 4 1985
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