
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter

T .  K .

of the PetLtLon
of

Des ign ,  Inc .
AFFIDAVIT OF MAILING

for Redetermlnation of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use /Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  9  I  I  1 7 8 - 8  1 3 1 1 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comnl.ssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthin not ice of declslon by certLf led
mai l  upon T. K. Deslgn, Inc.,  the pet l . t ioner in the within proceeding'  bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

T .  K .  Des ign ,  Inc .
251 Park Ave.
Rochester,  NY L4607

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the saLd addressee ls the petitioner
hereLn and that the address set forth on said lrrapper is the last known address
of  the  Pet i t ioner .

Sworn to before me this
28 th  day  o f  June,  1985.

inlster oa
pursuant to Tax Law section I74
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T .  K .  Des ign ,  Inc .
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for Redeterminatlon of
of a Determinatlon or
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a Def ic iency or RevlsLon
Refund of Sales & Use Tax

of the Tax Law for the
:

State of New York :
s a .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the within not lce of decislon by cert i f led
mail upon James R. Perry, the representatlve of the petltioner ln the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

James R. Perry
335 E.  Ma in  St .
Rochester,  NY 14604

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service hr i thin the State of New York.

That deponent further says that the said addressee ls the rePresentative
of the petltioner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  June,  1985.

Authorized to ater
Pursuant, to Tax sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h I  Y O R K  L 2 2 2 7

June 28, 1985

T.  K .  Des ign ,  Inc .
251 Park Ave.
Rochester,  NY L4607

Gentlemen:

Pl-ease take not,lce of the decislon of the Stat,e Tax Commisslon enel-osed
herewlth.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to reviert an
adverse decision by the State Tax Co'nmlselon may be lnstituted onJ.y under
Article 78 of the Clvll Practlce Law and Rules, and must be conmrenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date  o f  th is  no t lce .

Inquirles concerning the computation of tax due or refund al-l-owed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatl.on Unlt
Building il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yourst

STATE TAX COMMISSION

cc: Pet i t ionerts Representat ive
James R. Perry
335 E.  Ma in  St .
Rochest,er,  NY 14604
Taxing Bureauts Representat lve



STATE OF NEI'I YORK

STATE TN( COMMISSION

In the Matter of the Pet i tLon

o f

T. K. DESIGN, INC.

for Revlsl-on of a Determinatlon or for Refund
of Sal-es and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Period September l, 1978
through August 31, 1981.

1. On March 20,

to  pe t l t loner '  T .  K .

Paynent of Sales and

DECISION

PetltLonet, T. K. Deslgn, Inc. , 25I Park Avenue, Rochester' New York

L4607, flled a petltlon for revlslon of a determination or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod Septenber 1,

1978 through August 31, 1981 (Fl le No. 38407).

A snal-l claims hearing was heLd before Dennis M. Galllher, llearlng Offlcer'

at the offices of the State Tax Cornnission, 259 Monroe Avenue, Rochester' New

York, on Decembet 6, 1984 at 9:15 A.M. r  wlth al l  br lefs to be subnlt ted by

March 6, 1985. Pet i t loner appeared by Davldson, Flnk, Cook & Gates'  Esqe.

(Stuart  Cook, Esq.,  of  counsel) ,  and by James R. Perry,  C.P.A. The Audlt

Divls lon appeared by John P. Dugan, Esq. (Thomas C. Sacca, Esq.,  of  counsel-) .

ISSUE

Whether certaln fees charged by pet i t loner to i ts c l lents const l tuted

receipts from sal-es of tanglble personal property and thus were properly

subject to tax.

FINDINGS OF FACT

L982, followlng a fiel-d audit, the Audlt Dlvlslon issued

Desl.gn, Inc., a Notice of Deterninatlon and Demand for

Use Taxes Due for the period Septenber l, 1978 through
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August 31, 1981 tn the amount of $8,611.49, pLus slmple lnterest, .  This assessuent

consi.sted of three parts,  as fol lows:

a) Use tax of $230.38 based on mlscelLaneous purchases;

b) Use tax of $4,088.22 based on nater ials incorporated into capltal

construct lon;

c) SaLes tax of $41292.89 based on pet l t lonerrs 25 percent charge

associated with suppJ-ying tanglble personal property to Lts customers.

2. On Decenber 18, 1981, pet l t ioner had executed a val- ldated consent

allowing assessment of sales and use taxes for the perlod September I' L978

through November 30, L97B to be made on or before March 20, 1982.

3. Prlor to the hearing, the partles reached agreement regardlng the

first two itens noted aboverl thns leavLng only the amount specified ln Flndlng

of Fact rr l -crr  at  issue.

4. Petltloner is a New York corporatton, located ln Rochester, New York,

and is engaged ln the buslness of provLdLng architectural and interlor deslgn

services. Pet i t lonerrs preeident,  dlrector and sole shareholder ls Ms. Toby

Kath.

5. The remaining item at issue lnvolves a 25 percent fee charged by

petitloner and calculated upon the cost of certaln ltems of tanglble personal

property purchased for use by petitlonerfs customers. Such ltesre of tanglble

personal property included, Lnter alla, computer consoJ.es, moveable wal1

More specifical-ly, petitioner conceded Llabtl-tty for the amount specLfled
ln Flndlng of Fact |tl-arr, while the Audlt Dlvlsion wLthdrew tts assessment
for the amount specified ln Flnding of Fact rrl-brt.
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part i t lons (dlvlders or acoust le panels),  f i les, work stat lons, etc. ,  ca11ed

rrmajor moveablesrr by petLtl.oner.

6. The purchase of the najor noveables was lnitlated after the layout and

specificatlons for a partlcular customerts installatlon had been determined.

7. Pet l t loner was, as a t 'dealer",  able to obtain very substant lal  dlscounts

on najor moveables, whlch dlscounts were not avail-able to petltlonerta cuetonerg

on a dlrect order basts. Accordlngly, after determinlng the maJor moveabLes

needed, petitloner would subnl-t a request for a purchase order to its customer.

The custoner would ln turn approve the request for a purchase order (ln many

cases there had been prevlous oral approval by the customer) and return a

purchase order to petitioner wlth a purchase order number thereon. Thls

purchase order nrrmber was then added to petitlonerrs owr purchase order, which

order was submltted to the manufacturer of the major moveables.

8. The major moveables were ehipped directly from the manufacturer to the

customerts place of buslness per the t tshlp torr  lnstruct ions on pet i t lonertg

purchase order to the manufacturer. The order numbers used on the customerts

purchase orders to petltloner and on the petltionerts purchase orders to the

manufacturer were the same, and were checked when the naJor moveables were

recelved at the customerrs place of buslness (shlpplng/recelvLng dock).  The

term ltagentrt did not appear on the petltionerts purchase orders to the manufac-

turer. One of petitlonerts empJ-oyees would check the merchandlse for quallty

and completeness at the customerts recelving dock when the nerchandlae waa

received.

9. Except for a retainage amount of 10 percent of the cost of the maJor

moveables ordered, whlch amount was wlthheld by petl.tLoner untll the merchandlse

was fulLy installed and lnspected, paynent was made to the manufacturer wLthln
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thlrty days of receipt of its invol-ce therefor. Paynent rf,as nade through

petitioner, with petitioner bt1-1tng the customet for the nanufacturet's Lnvolce

cost of the najor moveables pJ-us tax, Upon finaL instaLlatLon and inspection of

the merchandLse, the retainage amount was paid to the manufacturer.

f0. In addttion to biL1ing its customers for the manufacturersf lnvoice

cost of the rnajor noveables, petitioner also bii-Ls and receLves from Lte

customers an amount equal- to 257./ of such coat. Such fee was denomLnated

"profit and overhead". This fee was blLled by petitloner on a nonthly bael.e,

with inittal- bil-l-tngs based on estinates of ul-tlnate coets, foll-owed by a later

reconcil-l-iation of amounts as actuaL firn costs were determined.

11. The 25 percent fee was only part  of  pet l t toner 's recelpts from l ts

custoners. In additlon to such arnount based on naJor noveables, petitloner

al-so received conpensation under its contracts for servlces rendered to lts

custoners, based on a multiple of (petltioner's) dLrect personnel expenses and

on a percentage of a project 's cost (see Pet l t lonerrs Exhibl t  "1";  Art ic les

"7",  "11",  ind "12").  The 25 percent paynent with respect to rnajor moveables

was calculated and paid separately fron petitloner's other compensatlon (-see

Pet i t ioner ts  Exh ib i t  " l ' ,  A r tJ .c l -es  "7" ,  "L2"  and "L3" ) .

CONCLUSIONS OF I.AW

A. That Tax Law section 1105(a) inposes sal-es tax upon the receLPts fron

every retaiL sale of tangible personal property. Recej.pts are defLned by Tax

Law sec t ion  1101(b) (3 ) ,  Ln  par t ,  ds  " . . . the  anount  o f  the  sa le  p r ice  o f  any

property.  "

B. That petltloner purchased the naJor moveables and

ltems to its customers at cost plus 25 percent for "profit

then resold such

and overhead" (refer
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Petl t lonerrs Exhlbi t  t r l r r ,  Art ic les t t7rt ,  
"L2t '  and t t l3rt) .  The sole apparent

reason that petitloner rather than Lts customera purchased these Ltems rtas to

enable the custorners to teal-tze a slgniflcant purchase prl.ce dlscount not

available on a dlrect purchase basls. The 25 percent fee added by petltloner

lras, ln essencel a prof l t  or cornmisslon on pet i t ionerts saLes of the najor

moveables and, as such, constltuted a part of the eelllng prlce of tanglbJ-e

personal- property subject to tax. AccordLngly, the portlon of the deflciency

pertainlng to the 25 percent fee is sustalned.

C. That the pet i t lon of T. K. Deslgn, Inc. ls granted to the extent

lndlcated by the Audit Divisionts concession specified ln Flndlng of Fact t3 tt,

footnote t'1.", but ls ln all- other reepects denled and the Notlce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due dated March 20, 1982' as

reduced in accordance herewith, ls sustal.ned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 2 8 1985



P t  13  lb l  13?

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse/

--

P  L g 3  L h 9  1 3 L

RECEIPT FOR CERTIFIED iIAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Feverse/

b
cl
e
t
C'
6
o

C'
4
C?
ul
=
I

ol€
o

rt
o
lt

ct
c,(o
aqt

E
o

l!

oo.

ro
dt
o
?
o
o
o

q
q
q
.tl
=
I

6.
o
o

ri
o
t!
o
c,€
G|!

E
o
lr
oo.

uil>,vyn"'y tr/%aal
Postago s

Sertified F6e

Special Delivery Fee

R€strlcted Delivery Fee

Return R€ceipt Showing
to whom and Oate Oelivsred

Retum receipt sho,ving to whom,
Oate, and Addr€ss of Delivery

TOTAL Postage and Fe€s $

Postmark or Dat€

t",,7,ffibzolfu)
srpffiNo7Q1 ziz
Wfrilffi"ffy' rybll
y'ostige $

Corlltied Fee

Special Delivery Fee

Restricted Dolivery F6e

Return Receipl Showing
to whom and Oat6 Deliiered

Retum rec€ipt showing to whom,
Oate, and Addross of Delivery

TOTAL Postage and Feos $

Postmark or Date


