
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Swofford & Scharf f ,  Inc.

for Revision of a Deterninatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod Aprl l  4,  1983.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t lon

o f
Inga l l s  Assoc la tesr ' Inc .

for Revislon of a Determination or for Refund of
Sales and Use Taxes under ArtLcl-es 28 and 29 of
the Tax Law for the Perlod Aprl l -  4,  1983.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmisslon, that he ls over 18 years of age, and that on the
7th day of Novenber,  1985, he served the wlthln not ice of Decislon by certLf led
nai l  upon Ingal ls Assoclates, Inc.,  the pet l t loner ln the l r l th in proceedlng, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Ingal ls Assoclates, Inc.
857 Boylston St.
Boston, IvIA 02LL6

and by depositing same enclosed ln a postpald properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servl-ce within the State of New York.

That deponent further says
hereln and that the address set
of the pet i t l .oner.

Sworn to before me this
7th day of November, 1985.

that the said addressee ls the pet i t ioner
forth on sald wrapper ls the last known address

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon
o f

Swofford & Scharf f ,  Inc.

for Revision of a Determtnatl"on or for Refund of
Sales and Use Taxcs under Artl-cles 28 and 29 of
the Tax Law for thc Pcrlod Apri l  4,  1983.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t lon

o f
Ingal ls Assoclates, Inc.

for Revision of a Detcrmination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod Aprl l  4;  1983.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employce
of the State Tax Cormnission, that he is ovcr 18 years of age, and that on the
7th day of November, 1985, he served the within not l-ce of Decislon by cert i f icd
nall upon Jay Freedman, the representative of the petltioners in the wlthln
proceeding, by enclostng a true copy thercof in a securely sealed postpald
nrapper addresscd as fol-lows:

Jay Freedman
Gaston Snow & Ely Bart let t
Onc FederaL Street
Bos ton ,  MA 02110

and by depositing same enclosed in a postpald properly addressed wrappcr ln a
post off lce under the excluslvc care and custody of the United Statcs Postal
Service wlthln thc State of New York.

That deponent further says that the said addresscc l"s the representatl"vc
of the petitioncr herein and that thc addrcss set forth on sald nrapper ls thc
l-ast known address of the represent,ativc of the petltloner.

Sworn to before me thls
7th^{ay of November, 1985.

Authorized to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  1 2 2 2 7

November 7, 1985

Ingal ls Assoclates, Inc.
857 Boy ls ton  St .
Boston, I"IA 02116

GentLemen:

Please take notice of the Declsl-on of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of revl.ew at the adminlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to revlew an
adverse decislon by the State Tax Commission may be instituted only under
Article 78 of the Cl-vll- Practlce Law and Rules r and uust be comenced in the
Supreme Court of the State of New York, Albany Countlr within 4 nonths from the
date of this not ice.

Inqulries concerning the computatlon of tax due or refund aLlowed ln accordaace
with this decl"sl"on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unit
Buildlng if9, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t lonerrs Representat ive
Jay Freedman
Gaston, Snow & Ely Bart let t
One Federal  St.
Bos ton ,  MA 02110
Taxing Bureauf s Representatlve



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t lon
o f

Swofford & Scharf f ,  Inc.

for Revlsion of a Determlnatlon or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod Aprl l  4,  1983.

AFFIDAVIT OF }IAILING
rcMatter of the Pet l t lon

o f
Ingal ls Assoclates, Inc.

for Revision of a Determlnation or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period Aprl l  4 '  1983.

State of New York :
s a .  :

County of Albany :

Davld Parchuck, being d.u1y sworn, deposes and says that he is an employee

of the State Tax Connlssion, that he is over 18 years of age, and that on the

7th day of November, 1985, he served the within not ice of Decislon by cert i f led

nai l  uion Swofford & Scharf f ,  Inc.,  the pet i t loner in the l t l th ln proceedln|,  b!

enclosing a true copy thereof in a securel-y sealed postpald wrapper addressed

as fol lows:

Swofford & Scharf f ,  Inc.
59  Eas t  54 th  S t ree t
New York, NY 10022

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal

Service wlthin the State of New York.

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before me thls
7th day of November, 1985.

t o ter oat

says that the sald addressee is the Pet l t loner
set forth on said ltrapPer is the l-ast known address

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  T 2 2 2 7

November 7, 1985

Swofford & Scharf f ,  Inc.
59 East 54th Street
New York, NY L0022

Gentlemen:

Please take notice of the Decislon of the State Tax Comrnission enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative Level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Comml"ssion may be instituted only under
Article 78 of the Clvll- Practice Law and Rul-es, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthtn 4 months fron the
date of this not lce.

Inqulrles concernlng the comput,ation of tax due or refund allowed in aceordance
with this declslon may be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Litlgatlon Untt
Bulldlng /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerfs Representat lve
Jay Freedman
Gaston Snow & Ely Bart let t
One Federal  Street
Bos ton ,  MA 02110
Taxing Bureaur s Representative



STATE OF NEI^I YoRK

STATE TAX COMMISSION

In the Matter of the Petitlon
:

o f

swoFFoRD & SCHARFF, INC.
:

for Revision of a Detemlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period Aprl l  4,  f983.

: DECISION

In the l latter of the Petit ion :

INGALLS ASSOCIATES, INC. :

for Revlsion of a beternlnatlon or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the PerLod Apri l  4,  1983. :

Pet i t ioner,  Swofford & Scharf f ,  Inc.,  59 East 54th Street,  New York'  New

York 10022, f i led a pet i t l "on for revision of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of. the Tax Law for the period

Apr i l  4 ,  1983 (F t le  No.  50484) .

Pet i t ioner,  Ingal ls Associates, Inc.,  Two Copley Place, Boston, l lassa-

chusetts O2LI6, filed a petitlon for revision of a deternlnatlon or for refund

of saLes and use taxes under Articles 28 and 29 of the Tax Law for the perlod

A p r i l  4 ,  1 9 8 3  ( F l L e  N o .  4 6 8 1 1 ) .

A hearing was held before Frank A. Landers, Ilearlng Officer, at the

offlces of the State Tax Comlsslon, Two World Trade Center, New York, New

York, on June 4, 1985 at l :15 P.M., wl- th alL br iefs to be subnit ted by July 5r

1985. Pet i t ioners appeared by Gaston Snow & Ely Bart let t ,  Esqs. (Jay Freedman,
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Esq.,  of  counsel) .  The Audit  Divis ion appeared by John P. Dugan, Esq. (Mark F.

VoLk,  Esq. ,  o f  counse l - ) .

Pursuant to a StlpuLation of Facts executed by the attorney for the

petitioners on May 30, 1985 and by the representatlve for the Audlt Divl"slon on

June 4, 1985, the parties agreed to certain facts and exhiblts lthlch have been

incorporated in the flndlngs of fact to the extent that they are reLevant to these

proceedlngs.

ISSUE

Whether New York State

speclf lcal ly ident i f ied as

Ingal- ls Associat,es, Inc.

and local sales tax is due on

frCl-ient Accountsrr by Swofford &

the sale of an aaaet

Scharf f ,  Inc. to

FINDINGS OF FACT

1. Pet l t ioner Swofford & Scharf f ,  Inc. ("Swoffordt ' )  is a New York corpora-

t ion engaged in the advert l .s lng business, wlth off ices at 59 East 54th Streetr

New York, New York.

2. Pet i t loner Ingal ls Assoclates, Inc. ( t t lngal lst t)  is a Massachusetts

corporation that is engaged in the advertising buslness, wlth offl"ces at Two

Copley P1ace, Bostonr Massachusetts.

3. On June 17, 1983, the Audlt  Divls ion lssued a Not lce of Determlnat lon

and Demand for Paynent of Sales and Use Taxes Due against Swofford for taxea

due o f  $12,870.00  fo r  the  per lod  Apr l l  4 ,  1983.

AIso on June 17, 1983, the Audlt Division lssued a Notlce of Deternlna-

tlon and Demand for Payment oftr"L." and Use Taxes Due against Ingalls for

taxes  due o f  $12,870.00  fo r  the  per lod  Apr l l  4 ,  f983.

The aforementl.oned notices were based on the sale of assets by Swofford

to  Inga l l s  fo r  $156,000.00 .
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4. It is the positl"on of the Audlt Dlvislon that IngalLs purchased a

customer list fron Swofford whLch transaction ls subJect to tax as the sale of tangible

personal property or an lnformatlon service under sect lons 1105(a) and 1105(c) (1)

of the Tax Law, respect ively.

5. Petitioners clalms that Ingalls purchased the name (Swofford) from an

exlsting corporatlon and that no other tanglble asset which woul-d ordlnarlly be

subJect t,o the sal-es tax or bulk sales tax was nade. Petitioners further

contend that the Audit Dlvision has the burden of proof to show that the sale

of an information serviee \ras made.

6, On March 28, 1983, the Audlt  Divis lon recelved a Not i f icat lon of Sale'

Transfer or Assignment in Bulk slgned by the attorney for the purchaser lnfornlng

it  of  the sale of assets, specif ical- ly rrCl l -ent Accounts,t t  f rom Swofford to

Ingal ls for $156,000.00. The not i f icat ion also provided the terms and condit lons

of sale and lndicated a scheduled date of sale of Aprl l  4 '  1983.

7. 0n March 29, 1983, the Audit  Divls ion issued a Not lce of Clalm to

Purchaser advislng Ingalls of a posslble claim for New York State and local

sales and use taxes due under sect ion 1141(c) of the Tax Law. On APri l  7,

1983, the Audit Divl-sion l-ssued a Notlce to the Seller alerting Swofford to the

posslbillty of a clai.m for sales and use taxea due ln accordance wlth the

provlsions of Articles 28 and 29 of the Tax Law.

8. Pursuant to a Purchase Agreement executed on April- 13, 1983, IngaJ-J-s

purchased certain assets of Swofford Listed ln Exhtbi t  A thereto as fol lowe:

rrAmount of Purchase
Prlce ALlocated to

Asset Assets*

(1) A11 exlst lng business relat l -onshlps,
incJ-uding accounts recel"vables, wlth
the folLowing cLients of the Sel ler
and alL rlghts of the Seller under any
contracts between the Seller and any

such cl lent of  the Sel ler:
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Amerl"can-t'{atze
General Defense
Gestetner Corp.
Zayxe Corp. (50i"n of. this account)
Handleman Corp.
GLeason I'lorks

$30,000
$25 ,000
$ 20,000
$  15 ,000
$20 ,000
$20 ,000

(ii) A11 trade names, incl-udl"ng the rlght to
the name "Swofford & Scharff" and any
other names incorporating the name
"swofford & Scharf f" ,  logos rel-at ing to
the Sel lerrs f inanctal  and lnvestor
buslness and good wl l- l :  $ 11000

(iif) Covenant not to compete as provl"ded in
Art ic le 8 of the Agreement $25,000

* I f  the aggregate purchase pr lce ls reduced below $156'000
pursuant to the provisions of Artlc],e 2 of the attached Agreement'
the amount of the purchase price allocated to each asset shalL be
redueed in the same proport lon.rr

9. On November 2L, 1983, the Audit Dlvision issued notices of assessment

revlew to Ingalls and Swofford whereln it reduced the amount of tax due pursuant

to the not ices of determlnat ion (see Findlng of Fact "3") to $10r725.OO. The

adJustment lras made on the ground that tax \das due only on the value of cLlent

accounts ($1301000.00) and that the values of the trade names and covenant not

to compete vrere not subject to tax.

10. Pet l t ioner Ingal lsr negot iat ions with pet l t loner Swofford for the

purchase of the assets cornmenced ln January, 1981. The names and ldentlty of

the six "public relatlons'r clients of Swofford whLch were the subJect of the

Purchase Agreement became known to Ingalls at the outset of the negotlatlons ln

January, l98l .

The six cl-lent accounts speclfled ln the Purchase Agreement conveyed

no information to Ingalls as lt already knew the namea of the six cL{.ents. lhe

specifl"catLon of six cllent accounts ln the Purchase Agreeuent was there to
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ensure that Swofford would no0 sue Ingalls for lnterference with contractuaL

relat lons.

11. The Law Bureau in lts ansriler to the petittons afffumatlveLy stated

that a customer list ls a business asaet the sale of whlch constltutes the

sale of information and l .s,  therefore, taxable under sect ion 1105(c) of the

Tax Law. Petl,tl"oners contended that this is an affirnatlve defense which uuet

be proven by the Law Bureau.

L2. Wlth i ts br iefr  pet l t ioners submltted proposed f indl .ngs of fact for

the Conmlssionrs consideration. Proposed findings one through flve are substan-

tially dupll"cates of findings ln the Stlpulation of Facts. Propoaed findings

six, seven, the first part of eightr and nine have been adopted by the Comlsslon.

The latter part of proposed fLndlng elght is conclusory in nature rather than

factual. Petitioners also subnitted proposed concluslons of law. Ilowever,

under the State Adninistratj"ve Procedure Act S307r the State Tax Conrmlsslon is

not requlred to rule upon then.

CONCLUSIONS OF LAW

A. That sect lon 1105(c)(I)  of  the Tax Law imposes a tax on the recelpts

from every sal.e, except for resale, of the servlce of ttfurnLshing of lnformatlon

by prlnted, mimeographed or nultigraphed matter or by dupllcatlng wrltten or

printed matter in any other manner, incl-udlng the services of collectLng'

conplllng or analyzl.ng information of any ktnd or nature and furnlshing rePorts

thereof to other persons, but excludLng the furniehing of information whLch ls

personal or lndl.vl.dual ln nature and which Ls not or say not be substantlal.ly

incorporated in reports furnished to other persons.. . ."

B. That a customer llst ls a business asset the sale of which constltutes

"the sale of informatlon and is, therefore, taxable under subdlvislon (c) of eection
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1105 of the Tax Law (ci tat ionbnit ted)r '  (Long Island Rel iab1e Corp. v.  Tax Comisslone

72 A.D.2d 826; Dalrynens League Co-op Associat lon, Inc, et  al . ,  State Tax Conrmie-

s ion ,  December  14 ,  1984) .

C. That the l-ist of clients in the Purchase Agreement constltuted a

customer l ist  the sale of whlch was subJect to tax under sect ion 1105(c) of the

Tax Law, notril ithstanding the facts that IngalLs Associates, Inc. had prevlously

known the six names and that the customers nere speel"fied to ensure that

Swofford & Scharf f ,  Inc. wouLd not sue IngalJ-s Associates, Inc. for interference

with contractual rel-at,ions.

D. That the State Tax Cornmlsslonrs Rules of PractLce and Procedure

provide that the Law Bureau shall serve an ansner on the petltloner withln 60

days from the date the Secretary acknowledged receipt of an acceptabLe perfected

pet i t ion .  20  NYCRR 601.5(a)  p rov ides ,  ln  per t lnent  par t ,  as  fo l lows:

rr(2) The answer as drawn shall contain numbered paragraphs
corresponding to the perfected petltlon and shaLl fully and completeLy
advlse the petltloner and the Comission of the def ense. It sha11
contain:

* * *

(B) a statement of any additional facts to be proven by the Law
Bureau either as a defense, or for affirrnatlve reLief, or to sustain
any issue raised Ln the petitlon upon which the Department has the
burden of proof .  r '

E. That the Law Bureauts statement ln its answet to the effect that a

cuatomer List ls a bueiness asset the sale of which constltutes the sale of

information and ls taxabl-e under section 1105(c) of the Tax Law, is not an

afflrnative defense but more l"n the nature of a conclusion of law and' therefore,

does not have to be proven by the Law Bureau. See McKtrnneyrs Cons. Laws of

N.Y. ,  Book  78 ,  CPLR 53018(b)  A f f i rna t lve  de fenses .



F. That the pet i t ions of

Inc. are denl.ed and the notl"ces

sales and use taxes due issued

1983 (see Finding of Fact "9r ' )

DATED: Albany, New York

Nov 0 ? 1985

-7 -

Swofford & Scharf f ,  Inc. and Ingal ls Associates'

of deterninatlon and demand for Payment of

on June 17, 1983 and adJusted on November 2L'

are austained.

STATE TN( COMMISSION

PRESIDENT
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