
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Sunshine Developers, Inc.
Joe Morris

for Redeterminatlon of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lods  End lng  5 l3L /77  & IL I3O/78,

AFFIDAVIT OF MAILING

State of New York :
E lg .  :

County of Albany :

Connie A. Hagelund, bel.ng dul-y sworn, depoees and says that she ls an
empl-oyee of the State Tax CoumissLon, that she ls over 18 yeare of age, and that
on the 13th day of December, 1985, she served the wlthln notlce of Declslon by
certlfled nall upon Sunshlne Devel-opers, Inc. r Joe Morrls, the petltlonere ln
the wtthln proceeding, by encloslng a true copy thereof in a eecurely sealed
postpaid lrrapper addressed as follows:

Sunshlne Developers, Inc.
Joe Morrls
535 Secaucus Rd,
Secaucus, NJ

and by deposltLng sane enclosed ln a postpald properly addreesed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addreseee Le the petLtloner
herein and that the address set forth on sald lrrapper ls the last known addrees
of the petLt loner.

Sworn to before ne thls
of December, 19

pursuant to Tax Law sectlon I74



STATE OF NELI YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon
of

Sunshine Developers, Inc.
Joe Morris

for Redetermination of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
PerLods  End lng  5 /3L /77  & LL l30 /78 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Connle A. Hagelund, being duly sworn, deposes and says that she Ls an
enployee of the State Tax Conmlsslon, that she ls over 18 years of agel and that
on the 13th day of December, 1985, she served the wlthln notice of Declelon by
certlfied nail upon Isidore Fel-dman, the representatlve of the petltlonera ln
the wlthLn proceedlng, by enclosLng a true copy thereof in a secureLy sealed
postpald wrapper addreesed as foll-ows:

Isidore Fel-dnan
P . O .  B o x  4 1 2 7
Great Neck, NY 11027

and by deposltlng same enclosed ln a postpaid properly addressed lrrapper ln a
post office under the excluslve care and custody of the Untted States Postal
Service within the State of New York.

That deponent further says that the sal-d addressee ls the representative
of the petitloner hereln and that the address set forth on said lrrapper ls the
last known address of the representatlve of the petltloner.

before me this
of December, 1985.

pursuant to T



S T A T E  O F  N E ! i l  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R K  L 2 2 2 7

December 13,  1985

Sunshine Developers, Inc.
Joe Morrls
535 Secaucus Rd.
Secaucus, NJ

Gentlemen:

Please take not lce of the Decislon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratlve Level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proeeeding in court  to review an
adverse declsion by the State Tax Conrmisslon may be l"nstituted only under
Artlcle 78 of the Clvil Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with this declsLon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone /i (518) 457-2070

Very truly yourst

STATE TAX COMMISSION

cc: Pet i t lonerrs Representat ive
Isidore Feldman
P .O. Box 4L27
Great  Neck ,  NY 11027
Taxing Bureaurs Representat ive



STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the PetitLon

o f

SUNSHINE DEVELOPERS, INC.
and

JOE MORRIS

DECISION

for Revlsion of a Determination or for Refund :
of Sal-es and Use Taxes under ArtLcles 28 and, 29
of the Tax Law for the Periods May 31, L977 and :
November 30, 1978.

:

Pet l" t ioners, Sunshl"ne Developers, Inc.,  and Joe Morr ls,  535 Secaucus Road'

Secaucus, New Jersey, fl-l-ed a petitlon for revislon of a determl-nation or for

refund of saLes and use taxes under Artlcles 28 and 29 of. the Tax Law for the

perl-ods May 31, L977 and November 30, L978 (Fl le No. 41786).

A small claims hearlng was held before Arthur Johnson, Hearl"ng Offlcer, at

the offlces of the State Tax Commissl.on, Two World Trade Center, New York' New

York, on Septernber 11, 1984 at 2245 P. l t . ,  wi th al- l -  br l -efs to be subnlt ted by

Aprl l  19, 1985. Pet i t ioners appeared by Is idore Feldman, C.P.A. The Audit

Divis lon appeared by John P. Dugan, Esq. (Janes Del- l -a Porta, Esq.,  of  counsel) .

ISSUES

I. Whether two boats purchased by petittoner were dell"vered outslde New

York State and therefore not, subject to sales tax.

II. Whether mooring the boats at marinae ln New York State subJected the

boats to use tax.

FINDINGS OF FACT

1. Petitloner Sunshlne Developers, Inc. (Sunshtne) was incorporated ln the

State of Del-aware on or about llarch 15, L977. Robert Morrls was the princlpal

stockhoLder and Secretary of the Board of Directors. PetLtLoner Joe Morris was
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President of Sunshine and Chalrnan of the Board of Directors; however, he wasi

not a stockholder.

Sunshine was formed for the purpose of owning and opetratLng a boat.

The boat was used to entertaln cLients of Morris Industrlal BuLlders and other

related corporations owned by Robert and Joe Morris. The officee of al-l- these

corporatLons rrere located outside New York State.

2. On or about April 8, L977, Sunshine purchased a L977 33t "Egg Harborrl

boat from Lakers Yacht Sales, Inc. located in Freeport ,  New York. The boat

was delivered by the seller to Richmond Chrls-Craft Sales and Marlna, Inc. in

Edgewater, New Jersey. Sunshine sol-d thls boat to Sanders Rooflng Co. on

M a y  9 ,  1 9 7 8 .

On or about June 29, !978, Sunshine purchased a L978 42t rrPost Sport

Fl,shermanrf boat from Anchorage Boat Sales, Inc. located in Lindenhurst, New

York. Pet,itioner took delivery of thls boat at Post Marine Company in Maye

Landing, New Jersey.

3. On October 29, L982, the Audit  Divis lon lssued a Not l .ce of Deternlnat lon

and Demand for Paynent of Sales and Use Taxes Due against petltionera for taxeg

due o f  $101804.00 ,  p lus  pena l ty  and ln te res t  o f  $8 ,131.00 ,  fo r  a  to ta l  o f

$181935.00. The Notlce represented the tax due on the two boats descr lbed l"n

Finding of Fact tt2rt and resulted from the observation of these boats at a

marina in New York State..

The Audit Divlsion took the position that Sunshlne was a resident of

this state for purposes of the Sales and Use Tax Law and that the mooring of the

boats l"n New York State constl-tuted a taxable use.

4. The rrEgg Harborrr lras moored at Richnond Chris-Craft Sales and Marina,

Inc.  in  Edgewater ,  New Jersey dur ing L977.  I t  occasional ly  made stops at
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marinas l-n New York (West Hampton, Montauk) en route to Marthars Vlneyard l-n

Massachusetts and other locat lons outside New York State.

5. During the perl"od at issue, Joe Morris !ilas a resident of New York

State. On Aprl l  4,  L978, Mr. Morr is arranged for nooring of a boat at Deep Sea

Yacht and Racquet Club in Montauk, New York. He negotiated the financlng for

both boats with Flushing National Bank and obtained the insurance.

6. Petltloner argued that the rrPost Sport Flshermantt was primariJ-y moored

ln Key trIest, Florlda, but on many occasl.ons lt stopped ln Montauk whiLe in

transi t  to other points outside New York State.

CONCLUSIONS OF LAT'I

A. That rr( t )he sales tax is a rdest l -nat lon taxf ;  that ls,  the polnt of

delivery or point at which possessl"on is transferred by the vendor to the

purchaser or deslgnee controls both the tax incident and the tax rate.rr  [2O

NYCRR szs .2 (a ) (3 )1 .

The sel lers of the boats transferred possession to pet i t loner outslde

New York State. Accordingly, the transactions were not subject to the tax

imposed under sect ion 1105(a) of the Tax Law.

B. That sect l .on 1101(b)(7) of the Tax Law def ines the term rruse" as the

exercise of any right or power over tanglbl-e personal property by the purchaser

thereof and l"ncludes, but is not llnlted to the receivlng, storage or any

keeping or retention for any length of tine.

Section ff18(2) of the Tax Law provides an exemption from the imposition

of use tax, rr ln respect to the use of property purchased by the user whl, le a

nonresldent of this state... A person while engaged in any manner ln carrylng

on ln this state any employment, trade, busl-ness or profession, shall not be
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deemed a nonresldent with the respect to the use ln this state of property ln

such enployment,  t rade, business or professlon.t l

C. That a corporation is considered to be engaged in "carrying on a

buslnesstf within New York State if lt carries on in New York actlvitles prepara-

tory to the purposes for whlch lt was forned, Sunshlne lraa forned for the sole

purpose of owning and operating a boat. The actlvities of Joe Morris on behatr.f

of Sunshlne descrlbed in Flnding of Fact tt5" perforned prior to the purchaee pf

the rtPost Sport Fishermanrr constltuted such preparatory activities. Accordlngly,

Sunshine is deemed a resident of New York at the tlne of purchase.

The subsequent mooring of the boat at a marlna in New York on a

seasonal basl"s constl.tuted "uset' wl-thl"n thLs state in accordance wlth sect,lon

1101(b)(7) of the Tax Law and was therefore subject to the tax inposed under

sect ion 1110 of the Tax Law.

D. That the |tEgg Harborrr boat was moored in New Jersey. The temporary

moorlng of the boat at a New York marina whlle en route to a location outslde

New York State did not create a ttusett wlthLn New York State as deflned ln

sect ion 1101(b)(7) of the Tax Law. Thereforer the tax assessed on the purchaee

of said boat l -n the amount of $3,454.00 is cancel led.

E. That the pet l" t ion of Sunshl-ne Developers, Inc.r  and Joe Morr is,  ls granted

to the extent l.ndl-cated in Concluslon of Law ftDtr; the Audlt Divlslon ls hereby

directed to nodify the Notice of Determination and Denand for Payment of Sal-eg
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and Use Taxes Due lssued October 29, 1982i and that '  excePt as ao granted, the

petlt ion is in al l  other resPects denled.

DATED: Albany, New York

DEc 13 1985
STATE TA)( COMMISSION



P ba t f  31 ,3  0h1

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

(See Aeverse)

P b8q  3L3  obg

RECEIPT FOR CERTIFIED IMAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MANL

/See Reverse/
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