
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl.on
o f

Star l lng Furni ture Corp.
and PauLine Leistner as Offlcer AFFIDAVIT OF MAILING

for Redetermlnation of a Deficiency or Revlslon
of a Determtnation or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
Per lod  9  /  I  178-L2123 l9L .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and saye that he ls an employee
of the State Tax Comlssion, that he is over 1.8 years of age, and that on the
16th day of July, 1.985, he served the ril ltttln notice of Declslon by certified
mall upon Starllng Furniture Corp. and Paul-ine Lelstner as Officer' the
petitloners ln the wlthln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaJ.d \rrapper addtessed as follows:

Starl-ing Furnlture Corp.
and Pauline Lelstner as Offlcer
28-53 Steinway Street
Long IsJ-and ciry,  NY 1If03

and by depositing same enclosed
post office under the excl-usLve
Servlce within the State of New

That deponent further says
hereln and that the addreas set
of the pet l t loner.

Sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

to ster oaths

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sal.d addressee ls the petltioner
forth on said wrapper ls the last knosn addreas

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Starllng Furnlture Corp.
and Paullne Leistner aa 0fficer AFFIDAVIT OF MAILING

for Redetermination of a Deficlency or Revl.sl.on
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  L  178-12/  23  /81 .

State of New York :
a s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comissl.on, that he ls oyer 18 years of ager and that on the
16th day of July,  1985, he served the withln not lce of Declslon by certLf led
nalL upon Louls Davidowitz2 t}.e representative of the petltloners ln the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postpal.d
wrapper addressed as follows:

Louis Davidowltz
8 Pond Park Rd.
Great Neck, NY 11023

and by depositlng
post off lce under
Servlce within the

That deponent
of the pet i t loner
l-ast known address

same enclosed in a postpaid properLy addreseed wrapper ln a
the exclusive care and custody of the Unlted Statee Postal

State of New York.

further says that the sald addressee ls the representatlve
herein and that the address set forth on sald r{TaPper le the

of the representat ive of the pet i t ioner.

Sworn to before ne this
16th day of JuJ-y, 1985.

pursuant to Tax Law section L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July  16,  1985

Starllng Furniture Corp.
and Paull.ne Leistner as Officer
28-53 Stelnway Street
Long Island Clty,  NY 11103

Gentlemen:

Please take notlce of the Decislon of the State Tax Con'mission enclosed
herewlth

You have now exhausted your rtght of review at the adnl.nlstrative level-.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax CournLssion may be instltuted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not ice.

Inqulries concerning the computation of tax due or refund alLowed Ln accordance
with this decislon may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltigatlon Unlt
Bullding if9, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours'

STATE TN( COUMISSION

Petltl.oner I s Representatlve
Louls Davldowitz
8 Pond Park Rd.
Great Neck, NY 11023
Taxing Bureaurs RepresentatLve

c c 3



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petltlon

o f

STARLING FURNITURE CORP. and
PAULINE LEISTNER, as Officer

for Revlslon of a Determlnation or for Refund
of SaLes and Use Taxes under Articles 28 ar.d 29
of the Tax Law for the Period September 1, 1978
through December 23, 1981.

DECISION

Peti t loners, Star l ing Furnl ture Corp. and Paul- lne Leistner,  as off lcer '

28-53 Steinway Street,  Long Island City,  New York 11103, f i led a pet l t ion for

revlsion of a determlnation or for refund of sales and use taxes under Articl-es

28 and 29 of the Tax Law for the perlod Septenber 1, 1978 through December 23,

1981 (Fi le Nos. 39939, 41798 and, 42L22).

A hearing was heLd before Dorj .s E. Stelnhardt,  Hearlng Off lcer,  at  the

offLces of the State Tax Conmission, Two World Trade Center, New York, New

York, on March 11, 1985 at 1:25 P.M. Pet i t ioners appeared by Louls Davldowltz,

Esq. The Audit  Divls ion appeared by John P. Dugan, Esq. (Anne W. Murphy, Egq.,

o f  counse l ) .

ISSUES

I. Whether on Apri l  12, 1982 and December 20, 1982, the Audlt  Dlvis ion

properly issued assessments against Star l lng Furnl ture Corp. '  a corporat lon

which had been dlssoLved during L979.

II. If so, whether the corporation ls Liable for addltional sales tax aa

dlsclosed by the Audit Divisionrs examinatlon of sales lnvoices malntalned.
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III. Whether the Audlt Dlvision properly issued an assessment against

petLt ioner Paul lne Leistner as the purchaser,  t ransferee or asslgnee of the

buslness assets of Star l lng Furnl ture Co.

IV. I,Ihether the Audit Dlvlsion properly assessed penalties agalnst Peti-

t ioners  pursuant  to  Tax  Law sec t lon  1145(a) (1 ) ( f ) .

FINDINGS OF FACT

1. On or about December 23, 1981, pet l t ioner Paul lne Leistner submltted

to the Audit Divlsion a Notlflcation of Sale, Transfer or Asslgnment Ln Bulk,

advlsing the Audit Dlvision that she purchased on sal.d date from lrving Lelstner

(her husband) the assets of Star l ing Furni ture Co.,  a retai l  furni ture store.

The seltLng pr lce total led $f0.00, wlth $9.00 al located to inventory and $1.00

to furniture, flxtures, equipment and supplles. The Notlficatlon was received

by the Audit Divislon on Januarl L2, 1982.

2. On Apri l  12, 1982, the Audit  Divis lon lssued to Ster l lng Furnl ture

I
Corp. (s ic) 'a Not lce of Determinat ion and Demand for Payment of Sales and

Use Taxes Due, assesslng sales and use taxes pursuant to Tax Law Artlcles 28

and, 29 for the period September 1, 1978 through December 23, 1981 ln the

est imated amount of $15r716.01, plus penalt ies and interest.  The tax assessed

for the period December 1 through December 23, 1981 included sales tax ln the

estLmated amount of $825.00 on the transfer of the companyrs assets.

For the earlier part of the audlt period, the furnlture store was operated
by Star l lng Furni ture Corp. Mr. Lelstner dlssolved the corporat lon
sometime Ln L979 and operated the store thereafter as a sole
proprietorship. l"lrs. Leistner contlnues to operate the store as a sole
proprietorship. The Audlt Dlvlslon lssued certaln relevant documents to
the corporatlon and others to the sole proprietorshlp (as w111- appear from
the findings, lnfra), notwlthstanding that it had knowledge of the
corporat ionrs dlssolut lon. References in this declsion to the t l to
entitles wlll be to the company or to the corporation' as aPProprlate.
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On April- 12, L982, the Audlt Dlvislon issued to petltloner Paullne

Leistner a Notice of Determinatlon and Demand for Payment of Sales and Use

Taxes Due, assessing sales and use taxes for the period September 1, L978

through December 23, 1981 ln the est i rnpted amount of $16,779.61, plus penalt les

and lnterest. Again, the tax assessed for the perlod December I through

December 23, 1981 incLuded est lmated sales tax of $825.00 on the bul-k sale.

The not lce states, in part ,  t tThe.. . taxes are determlned to be due from Star l lng

Furniture Corp. and represent your liabillty, as purchaser, ln accordance wlth

Sect ion  1141(c)  o f  the  Tax  Law. r '

0n December 20, L982, after the conduct of a fleld exanlnation of the

companyts books and records, the Audlt  Divis ion issued a second Notice of

Determinatlon and Denand to Starllng Furniture Corp., assesslng addltlonal

sales and use taxes in the amount of $61338.69, plus penalt ies and Lnterest '

for the period then remainlng open under the statute of linltatlons, September l,

L979 through November 30, 198f. No further assessment rf,as lssued to Petltioner

Paul lne Leistner.

3. On or about January 13, L982, the Audlt Dlvislon issued to Mrs. LeLstner

a Notlce of Clain to Purchaser, advising her of a posslble cl-ain agalnst her

for sales and use taxes due or subseguently deteruined to be due from the

sel ler,  I rv ing Leistner dolng buslness as Star l ing Furni ture Co. By let ter

dated February l, L982, the Audit Dlvislon informed Starl-ing Furniture Corp.

that its sales and use tax returns for the perlod l"larch 1' 1979 through November 30,

1981 were scheduled for examination, beglnning on February L7 ' L982. Because

of various postponements requested by the companyr the sales tax examlner was

unable to commence his review until- ltlay 17, 1982, a date after the expl.ratfon

of the statutory nlnety-day perlod (sect lon 1141[c]) ;  consequent ly,  est imated
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assesaments based on lnformatlon then ln the Audit Divisionrs Possesslon were

made against pet i t ioners.

4. (a) Durlng the course of the audit, Mr. Lelstner furnished for the

examiner's review sal-es lnvoices for the audit perlod (with the exception of

December 1 through Decenber 23, f981), monthly bank statements, and a disburse-

ments journal eovering the perLod March, 1979 through December, 1980; the

dlsbursements journal for 1981, general ledgers and cash reglster taPes rtere

not made avallable.

(b) According to the sales i.nvoices, furniture sales for Septenber 1,

1978 through Novenber 30, 1981 total led $363,148.00. Insofar as involceg were

not avallable for the remainder of the audit period, the examlner assumed that

taxable sales for December 1 through December 23, 1981 were in the amount of

$6r500.00, as est imated by the NotLce of Determinat lon and Demand of Aprl l -  L2,

1982. The examiner allowed an adJustment for out-of-state sales in the amount

of $11563.00, resul- t lng ln audited taxabl-e sales of $369'648.00. The examlner

also analyzed monthly bank statements and accumulated the deposits made during

the audit  per iod. Deposits total l -ed $236,066.76, as compared wlth reported

taxable sales of $107,713.00. ( I t  ls not c lear from the exanlner 's workpapers

whether he adjusted the deposits for sales tax included therein. If he dld not

make such an adjustmentr deposlts net of  sales tax would equal $2271423.02.)

Flnal ly,  the examiner discovered that purchases as reported on Mr. Lelstnerra

1980 federal  income tax return, schedul-e C (Prof l t  or [Loss] f rom Businesa or

Profession) exceeded purchases per the books by $Z '986.56.

(c) Mr. Leistner explalned to the examlner that the discrePancy between

taxable sales per the sales invoices ($369,648.48) and per the bank deposits

($227,423.02) was attributable to exempt sales and to cancelled sales. Many
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sa1es, Mr. Leistner clalmed, were for del ivery outslde the United States.

Other than the adjustment of $11563.00 (descr ibed above),  the examiner did not

decrease audited taxable sales for claimed exempt sales because Mr. Leistner

was unable to substantiate deliveries outsLde the country by bt1ls of lading,

frelght bills or similar documentatlon. Mr. Leistner also malntalned that

customers often cancel-led thelr orders and were refunded thelr deposlts. The

examlner allowed an adjustment of $1,500.00 for one canceLl-ed sale and an

adjustment of $36.00 for a claim against a trucking firn, but allowed no

further reductions for canceLled sales because Mr. Lelstner lras unable to

produce any documentation substantlating the refund of deposits to customers.

(d) I t  ls pet i t lonersr posi t ion that the furnl ture storers taxable

sales and the sales tax due thereon were ealculated by reference to the salee

involces. I lowever,  sales tax charged per the lnvoices l raa $L7 1349.08'  as

compared with sales tax remlt ted of $8r643.74,

(e) At the concl-usLon of the audlt, the examiner reconrmended that

additlonal- tax be assessed in accordance wlth the sales involces rather than

the bank deposlts; the latter wouLd reflect any expenses pald in cash and would

thus not be representatlve of sales receipts. He further reeonmended that the

assessment be issued against Mr. Leistner dolng business as Starllng Furniture

Co., slnce Dlr. Lelstner had advised hlm that the corporation was dissolved ln

1979 and had flled his 1980 federal income tax return reportlng lncome earned

from and expenses lncurred in the soJ-e proprietorship.

5. On the advice of his accountant,  Mr. Lelstner f iLed a cert l . f lcate of

doing business as Starl-lng FurnLture Co. subsequent to the dissoLutlon of

Starling Furniture Corp. Throughout the perlod under conslderation, Mr. Leistner

filed the sales and use tax returns of the business utllizLng Labelled forms
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nalLed to him by the Audit Divlsion' which forms

identlf lcatlon number .

bore the corporate name and

5. In 1981, Mr. Leistner decided to ret i re.  Mrs. Lelstner,  then employed

full tlne at Bell Yarn Company, urged her husband not to reLinquish the furnlture

store, and consequent ly,  on December 23, 1981, he transferred the assets of the

sole proprietorship to her.

CONCLUSIONS OF LAW

A. That secr ion 1138(a)(1) of Art ic le 28 of.  the Tax Law provldes that a

notice of determinatlon flnally and lrrevocably fixes the tax unless the person

agaLnst whom the tax ls assessed makes an applicatlon for hearlng withln nlnety

days after the giving of notlce of such determlnation. The glving of notlce ls

governed by sect lon Ll47(a)(1) which, as anended by the Laws of 1981' Chapter

750, provides, "The notice of determinatlon shall be nalled promptly by regLstered

or certifled nail." The purpose of sueh provlsion ls to ensufe reeelpt of the

not ice by the taxpayer.  (See Matter of Ruggeri te,  Inc. v.  State Tax Coum.r 97

A.D.2d 634,  a f fd . ,  64  N.Y.zd  688. )  l { r .  Le ls tner  does  no t  d ispu te  tha t  he

received the assessments issued against Star l ing Furni ture Corp. on ApriL 12,

1982 and December 20, 1982 as the sole proprletor of Star l- ing Furnl ture Co.;  he

thus had actual not lce of the Audit  Dlvls ionts assert ion that addlt ional sales

tax was due as a resuLt of the transactions engaged in by the buslness. Under

such circumstances, the naming of the corporatlon rather than the sole proprietor-

shlp on the assessments dld not constitute a defect whlch would warrant cancel-

lat ion of the assessments.

B. That a comparlson of taxable sales as reflected ln the sal-es lnvolces

($369 ,648.48) wirh bank deposits ($227,423.02) reveals a discrepancy ln exceas

of $f40,000.00; a comparison of bank deposits with reported taxabl-e sales
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($107,713.00)  reveaLs a  d isc repancy  o f  near ly  $120,000.00 .  Pet i t loners r

explanation that the dlfference between audlted taxable sales and reported

taxabl-e sales arose by reason of sales for out-of-state delivery and cancelled

sales is unconvlncing in view of the magnitude of these discrepancies. Nor

have they produced any documentatlon to support their position. The audlt

results which were premised on an examinatlon of the sales lnvoices must

therefore be sustalned.

C. That. subsectlon (c) of section 1141 provides that whenever a Person

required to collect tax makes a sale, transfer or assignment ln bul-k of any

part or the whole of hls business aasetsr other than in the ordinary course of

business, the purchaser,  t ransferee or asslgnee shal l ,  at  least ten days before

takl .ng possesslon of the aeset(s) or paylng therefor,  not i fy the Tax Comlsslon

of the proposed sale. For failure to conply wlth the provisions of such

subsection, the purchaser, transferee or assignee shall be personal-l-y ltable

for payment to the state of any taxes theretofore or thereafter determl.ned to

be due to the state from the seller, transferor or assignor' limlted to an

amount not ln excess of the purchase price or falr market value of the asset(s) '

whichever is hlgher. The transfer on Decembex 23, 1981 by Irving LeLstner of

aLl the assets of Star l lng Furnl ture Co. to pet i t loner Paul lne Leistner,

otherwlse than Ln the ordlnary course of the companyts businesa, constituted a

bulk transfer wtthin sect lon 1141(c);  Mrs. Lelstner fal led to comply with the

requirements of said subsection and consequently is personally llable for the

taxes due from the transferor, in an amount not to exceed the aggregate fal'r

market value of the assets.

D. That the record does not support a flndlng of reasonable cause for

Starling Furnlture Co. rs failure to tinely pay the tax due under Artlcle 28.
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The Audlt Dlvlsion therefore properly imposed penalties upon petltloners,

pursuant  to  sec t ion  1145(a)  (1 )  ( f ) .

E. That the pet i t ion of Star l- lng

off lcer,  is denied, and the assessments

1982 are sustained.

DATED: Albany, New York

JtlL t 6 1e85

Furnlture Corp. and Pauline Lelstn€tr 3s

lssued on Apri l  12, 1982 and December 20'

STATE TAX COMMISSION

PRESIDENT
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