
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Thomas J. Spinosa &

the Petl.tion

Anthony DlPrina
AFFIDAVIT OF MAILING

for RedetermLnatlon of a DeficLency or Revlslon
of a Determination or Refund of SaLes & Use Tax
under Article 28 e 29 of the Tax Law for the
P e r i o d  2 1 2 8 1 7 4  -  2 1 2 8 1 7 7 ,

State of New York :
s 9 .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax CornmLssion, that he ls over 18 years of age' and that on the
15th day of February, 1985, he served the wlthin notLce of DecisLon by
certifLed maLl upon Thomas J. Splnosa & Anthony DiPrlnar the petltloner ln
the withln proceedlng, by enclosing a true copy thereof Ln a securely eealed
postpaLd wrapper addressed as follows:

Thonas J. Spinosa & Anthony DlPrlna
3289 East River Rd.
Rochester, NY 14623

and by depositing same enclosed Ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the UnLted States Postal
Service withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet l t ioner.

sald addressee Ls the petitioner
sald wrapper Ls the l-ast known address

Sworn to before ne thls
15th day of Februaryr 1985.

nister oat
pursuant to Tax Law sectlon 174



STATE OF

STATE TAX

NE!il YORK

COMMISSION

In the Matter of
of

Thonas J. SpLnosa &

the Pet i t lon

Anthony DlPrl-na
AFFIDAVIT OF I'IAILING

for RedeternlnatLon of a Deficlency or RevLslon
of a Determlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r i o d  2 1 2 8 / 7 4  -  2 1 2 8 1 7 7 .

State of New York :
s s .  :

County of AJ-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
15th day of February, 1985, he served the withln notice of Decl.elon by
certified mail upon Max T. Stoner, the representative of the petLtioner in the
wlthln proceeding, bI enclosing a true copy thereof ln a securely seal-ed
postpaLd lrrapper addressed as fol-lows:

Max T. Stoner
Gullace, Stonerr Deluca & I,leld
510 Crossroads Bldg.
Rochester ,  NY 14614

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the excl-uslve care and custody of the Unlted States PostaL
Service wlthin the State of New York.

That deponent further says that the sald addressee Ls the representatlve
of the petitLoner herein and that the address set forth on sald rrrapper is the
last known address of the representatlve of the petltioner.

Sworn to before me thls
15th day of February, 1985.

Authorlzed to ter oaths
pursuant to Tax Law sectLon.IT4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 15, 1985

Thomas J. Splnosa & Anthony DiPrina
3289 Eaet River Rd.
Rochester, NY 14623

Gentlemen:

Please take notice of the Decislon of the State Tax Conrmission enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse declsion by the State Tax ConrmLsslon may be instltuted only under
Articl-e 78 of the Clvil- Practice Law and Rul-es, and must be corrmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months from the
date of this not lce.

Inquiries concernlng the computation of tax due or refund all-owed ln accordance
with thls decision nay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - LLtlgatlon Unit
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet l t lonerrs Representat lve
Max T. Stoner
Gul-lace, Stoner, Deluca & Wel-d
510 Crossroads B1dg.
Rochester,  NY 14614
Taxlng Bureauts Representatlve



srATE br nnw yom

STATE TN( COMMISSION

In the Matter of the Petitions

o f

THOMAS J. SPINOSA AND AI{THONY DIPRI},IA

for Revision of Determinatlons or for Refunds
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December I, L973
through February 28, L977.

DECISION

Petitloners, Thomas J. Splnosa and Anthony DiPrima, 3289 East River Road,

Rochester, New York L4623, fll-ed petltions for revislon of determlnatlons or

for refunds of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1973 through Februaty 28, L977 (Flle Nos. 2L450, 2L45L

and 24868) .

A fornal hearing rcas conmenced before JuLius E. Braun, Hearlng Officerr at

the offlces of the State Tax Comlsglon, One Marlne l,Ildland PLaza, Rocheater'

New York, on December 7, L982 at 9:15 A.M. and contlnued to concluslon before

Danlel J. Ranall-l, Hearing Offlcer, at the same offlces, on lfay 31' 1984 at

10:00 A.M., rrr i th al l  br lefs to be submltted by October L4, 1984. Pet i t loners

appeared by t'Iax T. Stoner, Esq. The Audlt Divislon appeared by John P. Ihrgan'

Esq. (Thonas Sacca, Esq.,  of  counseJ-).

ISSUE

' 
!,ltrether the Audit Divlslon used proper audlt procedures to determlne

pet i t iohetrsf  sales tax l labl l l ty.

FINDINGS OF FACT

1. 0n Septenber 13, L977, as the reeul- t  of  a f le ld audlt ,  the Audlt

Dl.vlslon issued a Notice of Determination and Demand for Payment of Sal-es and
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Use Taxes Due against petitloners, Thomas J. Splnosa and Anthony DiPrima' ln

the amount of $34r 274.60, plus penalty and interest of  $161 223.77, for a total

due of $S0r499.37 for the perlod December 1, 1973 through Februaty 28, L977.

The notice represented the tax llabillty for petitlonersr store Located on East

River Road tn Rochester, New York. On the same date, the Audit Divlslon leeued

a second not ice agalnst pet i t loners in the amount of $221187,35'  plus penalty

and in te res t  o f  $10,789.73 ,  fo t  a  to ta l  due o f  $32,977.08  fo r  the  per lod

D'ecember 1, 1973 through February 28e L977. Sald notlce represented the tax

llabllity for petitlonerst store located on Fairport Road, Falrport, New York.

On the same date, the Audit Dlvision lssued a thlrd notice agalnst Petitlonerg

ln the amount of $261229.52, plus penalty and lnterest of  $12r232.38, for a

total  due of $381461.90 for the perlod December 1, 1973 through February 28,

L977. Said not lce repreaented the tax l labi l l ty for pet l t ionersr store located

on Ridge Road !'Iest, Rochester, New York. Identical notlces for each of the

three stores were also issued to each petltioner lndlvidually.

2. On l"I,arch 3L, Lg77, petitioners had executed consents extendlng the

perlod of Llnitatlon for asseaament of sales and use taxea for the perlod

December 1, 1973 through May 31r L974 to September 20, L977 for each of the

three stores audlted.

3. Petltioners are partners operatLng retail- grocery stores under varlous

names ln the Rochester area. In settlng prlces for the goods sold ln thelr

€itores, petltioners would have the general manager of the stores perlodlcally

check prices in other grocery stores in the areas around each of petltlonersr

stores. The general nanager would then dlscuss hls findings wlth petitloners.

Petltioners and the general- manager would then determJ.ne the approprlate proflt

margLn for each category of ltem soLd. These percentagea rrere lrrltten down and
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distrlbuted to each store manager who wouLd set prices accordlngly. Thusr each

of the three stores had the same profit nargln as set by petltionera.

4. Each of the three stores malntalned cash register tapes and recelpts

and disbursements records on a weekl-y basls. A11 of the records were brought

to the bookkeeper at the naLn office who would do the weekJ-y postlngs. The

bookkeeper took the records, lncludlng the cash reglster tapes which were

attached t,o the weekly involcee, and brought them to petltlonersr accountantfg

office. The accountant prepared the sales tax returns from these records. The

cash register tapes from petitlonerst atores dl.d not specificall-y ldentlfy each

item that was eold, but showed only the price and whether tan was charged.

5. The Audlt Dlvlsion dld a separate audlt of each store. The audltor

noted that the records for each 6tore were well kept. The audit procedure

utilized in each store was essential-l-y the same. The auditor examined merchandtse

purchases durlng the three-month test perlod and derived a taxable ratlo. This

ratio was appLied to reported purchases to determine taxable iten purchases. A

markup of taxable ltems was determined uelng selllng prlces and lnvoLce costa

from Februarlr L977. Thls narkup was appl-fed to taxable item purchases to

arrlve at audlted taxable sales. Reported taxabLe eales were eubtracted from

audlted taxabl-e sales and nul-tiplled by the tax rate to arrive at additionaL

tax due. The additional tax due for the Rlver Road etore waa $34,038.21. The

additional tax due for the Falrport Road store was $21 1939,48. The addltlonal

tax  due fo r  the  Rtdge Road s to re  nas  $261108.91 .1

6, Petitioners argue that they malntained conpJ-ete records lncJ.udlng cash

register tapes with !ilhich a conplete audlt coul-d have been conducted and that

I laatatonal rax
purchases; however,

was also found to be due on expense
these were minlmal- amounts and were

purchases and capi.tal
not ralged as an Lsgue.
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lt was not necessary for the auditor to utiLize a test perlod and purchase

markup method of audlt.

AlternatlveJ-y, petitioners argue that, even if resort to a purchase

markup test was warranted, the markups as computed were lnaccurate because

durlng the month selected as a test perlod by the auditor, petltloners were ln

the process of ral.slng thelr prlce structure as suggested by thelr accountanta.

Petltioners performed thelr own markup teet utll lzing the proflt margln Bheets

lssued to each store manager durLng the audit period. Thle test, which involved

months Ln L974 and 1975, lndicated markups lower than the arrdltorts by four to

25 percent. Petltloners also malntained that they lncurred three to four

percent losses due to spoll-age and plLferage and that no aLl-owance for euch

losses was given by the auditor.

7. Based on petltionersr tests the additlonal- tax due should have been

conputed as follorrs:

Rl-ver Road Store
Percent of
Purchases

Beer
Soda
Ci.garettes
Candy
0ther
Tota"f-

l4"tlggw
L . 2 9 9
1 .  3 1 6
l .  3 3
1 . 4 0 1

Taxable Purchases
Weighted Markup
Taxable Sales
Less Pl l ferage

Reported Salee
Additional Sa]-es
Tax Rate
Additlonal Tax Due

.  513

.205

.  131

.03s

.  116

Welghted
Markup

.666

.266

.172

.047

.L62
Tffi

$574,401 .11
x  1 .313
7s4rc66

.03
-ffi66'
-289 ,7  55 .7  5

44L,807 .25
x  . 07
r3dr63r
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Falrport Road Store
Welghted
Markup

.488

.L79

.453

. l 16

.077
T;313

Beer
Soda
Cigarettes
Candy
Other
Total

Beer
Soda
Clgarettes
Candy
Other
Total

Markup
L . 2 9 9
r , 2 g g
1 . 3 1 6
1 . 3 3
1 . 4 0 1

Taxable Purchases
Welghted Markup
Taxable Sal-es
Less Pl l ferage

Reported Sal-es
Additlonal- Sales
Tax Rate
Addltlonal Tax Due

Rldge Road Store

Percent of
X Purchases

T
.  138
.344
.087
.055

$415,533 .16
x  1 .  313
f f i4

. 03
MTg
-27  6 ,635 .95

252,59L.24
.07rc

$444,053. 89
x  1 .308
@E'

. 03
-63;5ffi',r
-234,48L.29

328,916.52
x .o7
TEOffi

Weighted
Markup

. 742

.253

.161

.081

.071
FoE

8. The Audlt Dlvl-slon argues that, slnce each item sold was not apeclfical-ly

ldentified on the cash reglster tapes, the auditor could not determlne Lf sales

tax lras charged on all taxable ltems. An audit of the cash reglster tapeg

would not have revealed whether taxable items were lmproperly rung uP as

nontaxabl-e or whether sales were made off the cash register. The Audlt Divlslon

1 . 2 9 9
L . 2 9 9
1 .  3 1 6
1 . 3 3
1 . 4 0 1

Taxable Purchases
tielghted Markup
Taxable Sales
Less Pi l ferage

Reported Sales
Addltlonal SaLes
Tax Rate
Additional- Tax Due

Percent of
X Purchases =

T
. 195
.L22
.061
.051



maintains that such tapes were

ascertaining the exact amount
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inadequate for verlfying

of tax due.

CONCLUSIONS OF LAW

taxable salee or

$30 ,926 .51
$17 ,681 .39
$23,024.16

A. That sectl.on 1138(a) of the Tax Law provldes that:

t'If, a return when flled is incorrect or insufflclentr the amount of
tax due shall be determined by the tax commlsslon from such lnforna-
tlon as nay be avallabLe, If necessaryr the tax may be estlmated on
the basls of external- lndlcesr guch as stock on hand, purchases,
rental pald, number of roome, Locatlon, scale of rents or charges,
comparable rents or charges, type of accort odatlons and servlce,
number of employees or other factorg.rf

B. That although petltloners naintalned a1L the register tapes for the

audlt perlod, each item sold was not speclflcally ldentifLed on the tapes and

as a result the audltor could not determine lf saLes tax rtas charged on aLl-

taxable items. An audit of the cash regLster tapes would not have revealed

whether taxable ltems were lmproperly rung up ae nontaxable or whether salee

were made off the cash regist,er. The audlt procedures utilizeil, even when

based on petLtlonersr orm flgures, disclosed a slgniflcant varlance wLth

taxable sales reported Lndicatj.ng that saleg tax waa not properly charged on

all itens subject to t€rx.

C. That petitioner has proven that the audlt flndings !ilere erroneoua to

the extent lndicated ln Finding of Fact "7t' and accordlngly the additlonal tax

due is as foLl-ows:

Ri.ver Road Store
Faj.rport Road Store
Ridge Road Store

D. That the petitLons of Thomas J. Splnosa and Anthony DlPrlna are

granted to the extent indicated in Conclusion of Law "Ctt; that the Audlt

Dlvision ls directed to nodlfy the notlces of determlnatlon and demand for
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payment of sal-es and use taxes due issued

that,  except as so granted, the pet i t ions

DATED: Albanyr New York

FEB 15 1985

September 13, L977 accordingly; and

are in aL1 other respects denied.

STATE TAX COMMISSION

PRESIDENT
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