
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl-tlon
o f

Spenson Ltd.

for Redetermination of a Deficiency or Revlsion
of a Det,ermination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 l I l 7 9  -  5 1 3 1 1 8 2 .

That deponent further says that the
herein and that the address set forth on
of the pet l" t ioner.

AFFIDAVIT OF I4AILING

State of New York :
s s .  :

County of Albany :

Davtd Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmlssion, that he is over 18 years of ager and that on the
30th day of October,  1985, he served the withLn not l ,ce of Decislon by cert l f led
mail upon Spenson Ltd., the petitloner ln the within proceeding, bI encloslng
a true copy thereof in a securely sealed postpaid lrrapper addressed as followe:

Spenson Ltd.
1000 Brush Hol-l-ow Road
Westbury, NY 1t590

and by deposittng same enclosed in a postpaid properly addressed wrapper In a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

said addresaee is the petltioner
sald wrapper ls the last knovn address

Sworn to before me thls
30 th  day  o f  October ,  1985.

ister oaths
sec t lon  174pursuant to Tax Law



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petit,ion
o f

Spenson Ltd.

for Redeternlnatlon of a DeflcLency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r t o d  6 / 1 1 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1-bany :

Davld Parchuck, being duly sworn, deposes and says that he l"s an employee
of the State Tax Conrmlssionr that he is over 18 years of age, and that on the
30th day of October,  1985, he served the withln not lce of Declsion by eert l f led
mal"J- upon Donald T. KiLeyr the representatlve of the petltl-oner ln the wlthl-n
proceeding, bI encl-osing a true copy thereof in a securely sealed postpaid
htrapper addressed as follows:

Donald T. Kl ley
38-08 Be11 Blvd.
Bays ide ,  NY 11361

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusl"ve care and custody of the United States Poetal
Service wlthin the State of New York.

That deponent further says that the said addressee l-s the rePresentative
of the petitloner herein and that the address set forth on said nrapper ls the
last known address of the representative of the petltioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

thor ized
pursuant to

ster oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  30,  1985

Spenson Ltd.
1000 Brush Hollow Road
Weetbury, NY 11590

Gentlemen:

Pl-ease take notlce of the Decision of the State Tax Connteslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnistratl.ve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse declsLon by the State Tax Cornnissl"on may be instltuted onLy under
Artlcle 78 of the Clvll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Al-bany Countyr withln 4 months from'the
date of this not, ice.

Ingulries concernlng the computation of tax due or refund all-owed iu accordance
with this decislon rnay be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Litlgatlon Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very t,ruly yours,

STATE TAX COMMISSION

Peti t lonerrs Representat lve
Donald T. Kiley
38-08 Bel l  BLvd.
Bays lde ,  NY 11361
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SPENSON, LTD.

for Revision of a Determinatlon or for
of Sales and Use Taxes under Artl"cl-es
of the Tax Law for the Perlod June 1,
through May 31, L982.

DECISION

Refund
28 and,29
L979

Peti t ioner,  Spenson, .Ltd.,  1000 Brush HoLlow Road, Westburyr New York

11590, f i led a pet l t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1979 th rough May 31 ,  1982 (F i le  No.  39938) .

A hearing was held before Arthur Johneon, Hearing Officer, at the offices

of the State Tax Conrmlssl-on, Two World Trade Center, New York, New York, on

February  6 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b rLe fs  to  be  submi t ted  by  Apr l l  6 ,

1985. Pet i t ioner appeared by DonaLd T. KIJ-ey, Esq. The Audit  Dlvis lon appeared

by John P. Dugan, Esq. ( I{1111an Fox, Esq.,  of  counseL).

ISSUE

Whether the Audit Divislon accurately determl,ned the sales taxes due from,

Barrelhouse Beverage Dlstr ibutors, Inc. '

FINDINGS OF FACT

1 .

Transfer

purchase

Beverage

On June 15, 1982, the Audlt DivLslon received a Notification of Salef

or Assignment in Bulk from petl"tioner, Spenson, Ltd., regardtrg the

of a whol-esaLe and retail beverage buslness operated by Barrelhouee

Distr ibutors, Inc. ("Barrelhouse'r) .  Sald not i f icat lon indicated



-2 -

June 1, L982 as the scheduled date of sale and llsted the total sales price of

the  bus ineas  as  $145,000.00 .

A bulk sales tax of $725.00 was remit ted wlth the not l" f lcat lon.

2. On June 22, 1985, the Audl"t  Divl"slon not i f ied pet i t loner,  as purchaeer '

of a posslble claln for New York State and local sales and use taxes due fron

the sel ler.

3. The Audlt Divlsion attempted to conduct an audlt of the books and

records of Barrelhouse; however, no records were ever made avaLlable. Ae a

result ,  the Audlt  Divis ion est lnated taxes due of $199,609.98 for the period

June 1, L979 through May 31, L982. The estlmate was based on disallolted

nontaxable sales reported for periods when returns were filed (August 31,

L979, November 30, L979, November 30, 1981 and February 28, L982). The Audit

Divl"slon estlmated taxable sales of. $277,L73,00 for each of the remalnlng

perl"ods under audit. These sales were based on the gross eal-es reported on the

sales tax return flled for the perlod ending Novenber 30, 1981' which sales were

al l  held taxable.

4. 0n Septenber 13, 1982, the Audl-t Divislon lssued a Notlce of Deternl-

natlon and Demand for Payment of Sales and Use Taxes Due against PetLtloner

covering the perlod June 1, 1979 through May 31, 1982 f.or taxes due of

$145,000.00. The not ice stated that the taxea were determl-ned due from

Barrel-house and represented petitionerts l-labtllty, as purchaser, ln accordance

wlth sect ion 1141(c) of the Tax Law. The not l"ce, however,  lndicated that

pet l t ionerrs l iabi l i ty was l ln l ted to $145r000.00, the sales pr ice of the

busl"ness.
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5. Pet i t ioner did not contest l " ts Liabl1i ty under seet lon 1I41(c) of the

Tax Law for the taxes determined due from Barrelhouse. Ilowever, it took the
-positfon 

that the amount of the taxes assessed were excessl"ve.

6. In Septenber of 1981, pet i t ioner was forned for the purpose of purchaslng

the beverage dlstributorship operated by Barrelhouse. Immediately thereaftet'

petltloner applled for a C License fron the New York St,ate Liquor Authorlty.

The ll"cense nas approved in late May, 1982 and the closlng on the sale of the

business took place on June 6, 1982.

As part of the agreement of sal-e, Barrelhouse agreed to continue

operating while petitioner nas securing the llcense so that lt woul-d be a

viable, functioning distributorshlp at the time of closing. The owner of

Barrelhouse raras having flnancial difftculties and, in order to compl-y with the

agreement, placed a manager in control- of the operations from approximately

July, 1981 to the closlng date. The manager was responsl-ble for the saleg,

making the purchases and maintaining the books and recordg.

7. Petitioner rras unsuccessful ln its attempts to obtain books and

records from the owner of Barrelhouse. The manager, however, dld provide

petl"tloner the records he maintalned for the period July 1., 1981 through

June 6, 1982. These records consisted of purchase invoices, sales lnvoLc,es for

wholesale sales and a ledger showing retail sales in total'on a daily u.Jt,

There lrere no cash register tapes or any other record that would serve as a

verlfiable record of taxabl-e sales. The manager did not make any deposits of

the receipts ln the bank.

8. Petitioner analyzed the

showed that Barrelhouse purchased

cases  were  beer  and 3 I r091 cases

records furnished by the manager. The analysis

L231042 cases of beverages, of which 91'951

were soda. The purchases were further all-ocated
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to product by the size of the container. From the sales lnvoices, petltl.oner

determlned that 99,483 cases were sold whoLesaLe and the dl f ference of 23,559

casea were attr lbutabl-e to retai l  sales. The cases aval" labLe for retai l  sales

were alLocated to product by sLze and the average retall sales price was appll-ed

to the number of cases to arr lve at retaiL sal-es of $1591062.00 for the period

July 1, 1981 through June 6, 1982.

Petitloner concluded from lts analysls that since thls amount dld not

take into account breakage, exempt retail sales, prlce lncreases and inventory'

the retal l  sales of $1041528.00 as shown in the Ledger for thls period reasonably

ref lected the actual retal l  saLes of the buslness. Pet l t loner also concluded

that there was a substantlal lncrease in sales once the manager took control

and such factor should be considered ln estimating retail- sal-es for prlor

per iods .

9. The cost of  the L23,042 cases referred to above was $933,524.00. The

whoLesaLe sales from the lnvolces amounted to $7241123.00. At the hearlng,

pet l t loner submltted addit lonal invoices for wholesale sal-es of $1'343.00.

10. Barrelhouse flled sales tax returns for the perlod ending November 30,

1981 and February  28 ,  1982 on  wh lch  i t  repor ted  gross  sa les  o t  $277,173.00  and

$ 2 7 1 , 4 1 1  . 0 0 ,  r e s p e c t i v e l y .

CONCLUSIONS OF LAW

A. That sect ion 1135(a) of the Tax Law provides that every person requlred

to col-l-ect tax shall keep reeords of every sale and of all amounts paid,

charged or due thereon and of the t,ax payabl-e thereon. Such records shall

lncl-ude a true copy of each saLes sllp, Lnvol"ce, receipt or statement.

Barrelhouse falLed to provide the Audit Dlvlsion with any books and

records for audit .  Accordingly,  the Audit  Divls ion properJ-y est imated the
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taxes due from such informatlon as was aval-lable and external indlces pursuant

to sect,ion 1138(a) of the Tax Law.

B. That petitioner has the burden of demonstratlng by clear and convincl-ng

evidence that the amount of tax assessed rilas erroneous (l{atter of Urban Liquors,

Inc .  v .  S ta te  Tax  Commiss ion ,  90  A.D.2d 576) .

The records offered by petttioner (Finding of Fact "7") were lncompl-ete

and useless for purposes of verifying taxable sales. Iland recorded entries ln

a ledger of retail sales for each day were not reliable records to satisfy the

statutory requlrements that records of indlvidual sales be retained (Matter of

Skiadas v. State Tax Conrmission, 95 A.D.2d 97L) .

C. That petltioner established that Barrelhouse made nontaxable whol-esale

beverage sales amountlng to $725,466.00 for the perlod Jul-y 1'  1981 through

June 6, L982. Therefore, the taxable retall sales determined by the Audit

Divislon on audit are revised as fol-lows:

Reported gross sal-es on returns f l led for the perlod
September 1, 1981 through February 28, 1982 $ Sa9,584.00

Est imated gross saLes for the perlods JuLy 1, 1981
through August 31, 1981 and March 1, L982
through June 6 ,  L982 ($91,431.00  average gross
sales per month x 5 months and 6 days)

$  298 ,559 .00

In the absence of any records for the period June l, L979 through June 30,

1981, there is no basls to presume that retail- sales were any less during said

per iod .

D. That the pet i t lon of Spenson, Ltd. is granted to the extent lndicated

Ln ConcLuslon of Lanr "C"; the Audlt Division is hereby directed to modify the

Less: nontaxable sales
Taxable retai l  sales for

through June 6, 1982
Taxable retail- sales for

through June 30, 1981
month x 26 nonths)

Total  taxable sales

the  per iod  Ju ly  1 ,  1981

the perlod June I ,  L979
($27, I42  average per



Notlce of Determlnation and

lssued September 13, L9823

al l  other respects denied.

DATED: Albany, New York

0cT 301985

-6-

Demand for Payment

and that, except as

Sal-es and Use Taxes Due

granted, the pet i t lon is ln

o f

so

STATE TN( COMMISSION

PRESIDENT
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RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOI FOR INTERNATIONAL MAIL

(See Reverse/

P 153  3A7 bE0

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL

(See Reverse)
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