
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Southtowns Petroleum Co.,  Inc.

for Redetermlnation of a DefLciency or RevLslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r L o d  L I l 3 O l 7 9  -  8 l 3 L l $ L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, belng du1-y sworn, deposes and says that he ls an employee
of the State Tax Conrmisslon, that he ls over 18 years of age, and that on the
14th day of March, 1985, he served the wl.thtn notlce of Decislon by certifled
mall upon Southtowns Petroleum Co., Inc.r the petltloner ln the wlthln
proceedlng, bI encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Southtowns Petroleum Co.,  Inc.
c/o Norman Klas
43 C. BrLarwood Lane
MarLboro, I' lA OI752

and by deposltLng same encLosed in a postpald properly addressed wrapper Ln a
post offl-ce under the excluslve care and custody of the United States Poetal
Service withln the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before ne thLs
14th day of March, 1985.

says that the sald addressee ls the petltloner
set forth on said n'rapper ls the last known addrees

nister oa
pursuant to Tax Law section L74



STATE OF NE!il YORK

STATE TN( COMMISSION

In the l{atter of the Petitl.on
o f

Southtowns Petroleum Co.,  Inc.

for RedetermLnatLon of a Deficlency or RevlsLon
of a DetermLnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r L o d  I I l 3 0 l 7 9  -  8 l 3 r / 8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax ConrmLssion, that he ls over 18 years of age, and that on the
14th day of March, 1985, he served the wlthin notlce of DeclsLon by certlfled
uall upon Richard E. Schnell, the representatlve of the petltloner ln the
withln proceeding, bY enclosLng a true copy thereof ln a securely sealed
postpaid lrrapper addressed as follows:

Rlchard E. Schnell
20 Main St.
Tonawanda, NY 14150

and by depositlng same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereLn and that the address set forth on eaid wraPper le the
last known address of the representatlve of the petltLoner.

Sworn to before me this
14th day of l larch, 1985.

te r
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March  14 ,1985

Southtowns Petroleum Co.,  Inc.
c/o Norman Klas
43 C. Brlarwood Lane
Marlboro, l {A OI752

Gentlemen:

Please take notl.ce of the Decision of the State Tax Cornrnisslon encloeed
herewith.

You have now exhausted your rtght of review at the admlnistratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse declsion by the State Tax Connnlsslon may be lnetltuted only under
Article 78 of the Ctvll Practlce Law and Rulesr and must be conrn'enced in the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths from the
date of this not ice.

InquLrLes concerning the conputation of tax due or refund allowed ln accordance
wlth this declsion nay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Litlgatlon Unlt
BuLldtng /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: PetLtLonerrs Representat lve
Rlchard E. Schnell
20 Matn St.
Tonawanda, NY 14150
Taxlng Bureaurs Representatlve



STATE OF.NEW YORK

STATE TA)( COMMISSION

:
In the Matter of the Petitlon

o f
:

SOUTHTOWNS PETROLEUM CO., INC. DECISION
:

for Revislon of a Determinatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Period November 30, L979
through August 31, 1981. :

Petitioner, Southtowns Petroleun Co., Inc. , c/o Norman Klas, 43 C. Brlarwood

Lane, Marlboro, Massachusetts 01752, flLed. a petitlon for revlsion of a deternl-

natlon or for refund of saLes and use taxea under Artlcl-es 28 and 29 of the Tax

, Law for the perlod November 30, 1979 through August 31, 1981 (Fl le No. 41851).

A fornal hearing was hel-d before Dennls M. Galliher, Hearlng 0fflcer' at

the offices of the State Tax Conrnisslon, 65 Court Street, BuffaLo, New York, on

August 21, 1984 at 9:15 A.M., wlth aLl documents to be submltted by September 11,

L984. PetltLoner appeared by Rlchard E. Schnell, Eeq. The Audit Dlvislon

appeared by John P. Dugan, Esq. (Deborah J. Dnryer, Esq.r of counsel).

ISSUES

I. tJtrether certain sales of petroLeun products by petltloner to an

independent retail gasollne service statlon were properl-y eubject to tax.

II. Whether petitloner nas properly held subJect to tax on lte purchaee of

a customer rout,e list.
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FINDINGS OF FACT

1. Pet l t loner,  Southtowns Petrol-eum Co.,  Inc. (rrsouthtownsrr)r  waa, durLng

the perlod at lssue, a wholesale and retal l  distr ibutor of petroleum products. l

2. on December 20t L982, followlng a flel-d audit, the Audlt Divlslon

tssued to Southtorrns a Notice of Determlnation and Demand for Payment of SaLee

and Use Taxes Due for the quarterly perlods ended Novenber 30r 1979 through

August 31, 1981, ln the amount of $66,5L7.22, pLrts penalty and interest.

3. The field audit report indlcates that the aforenentioned tax due

conslsts of two separate i tems:

a) Tax in the anount of $11400.00, based on a customer route l - lst

purehased for $20,000.00 by Southtowns aa part  of  Lts acquisLt lon of Day

Petroleum Companyr a small petroleum dlstributorshlp l-ocated ln East

Pembrooke, New York, and

b) Tax ln the amount of $651117.00, due on petroleun product sales by

pet i t ioner to Qulckrs Texaco.

The field audit report indlcates that aLl other sal.es and use taxe8

due were properly collected and paid over by petltloner, and notea that resale

certiflcates rilere on flle for all- customers except Quickfs Texaco. The report

ref lects that ef forts to secure a resale cert l f icate from Qul ikfs Texaco

(apparently by the Audit Divlsionts auditor) were unsuccesaful, and that the

tax due on petroleum products sold to Qulckts Texaco by Southtowns has been

assessed agai.nst both Quickrs Texaeo and Southtowns.

I Petltioner has since eompleted Chapter 7 bankruptcy proceedlnge (as of
October 19, 1983) and been dissol-ved.
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4. The dollar amount of the asaessment ia not ln dlspute, but Southtowne

does dlspute the taxabll-lty of the customer route liet, and also asserts that

all sales to Quickts Texaco were for resaLe and were thus were not eubJect to

sales tax.

5. Southtownsr petroleum produeta rrere prlnarlly (about 952) Texaco

productee wlth a small poruion of lts products (about 5Z) consietlng of producte

from other independent ol.1 companies.

6. Qulckfs Texaco operated as an lndependent retall gasollne eervlce

statlon, sel-ling gasolLne and also repair parts and servlces durLng the perlod

at lssue. Qulckts Texaco was registered as a vendor wl.th the Department of

Taxatlon and Finance.

7. Southtowns supplled gasollne to Qulekrs Texaco pursuant to an agreement

negotlated between the two entities by one Nornan Klas, Southtownsr secret"ty.2

These two entltles maintained thls business rel-ationshl.p for a perlod of

approximatel-y twelve to fourteen yeara, untll Southtowns ceased dolng buslneee

wlth Qulckts Texaco approximately one year before Southtowns entered lnto

bankruptcy proceedlngs.

8. Southtowns distributed its products to retall servlce statlons aa

foLlows:

a) in most cases, sales were made cash on dellvery to the retaLl

statlon operators on a per truckl-oad baels, with the retall station

operators responslble for collecting and paylng all taxes on thell own;

The record ls sllent as to whether the agreement wae oraL or wrltten. No

wrltten agreement was offered ln evldence. Howeverr as noted ln Ftndlng
of Fact rtlOrtr many of Southtownsr records are no longer avail-able.
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b) ln four or five speclal casesr involvLng retail station oPeratora

who were good credlt rlsks but lacked the flnancLaL knowledge necesaary to

run their stations, Southtowns sold the product on a conslgnnent basls

under which Southtowns handl-ed the finances (1.e. sales recelpts were

turned over to Southtowns, which then elther remitted taxes due thereon or

returned tax monies to the retall station operatore to be renitted by

then).

9. Quickrs Texaco was nelther an agent nor an employee of Southtowns, but

nas operated independently by one Ll-oyd Quick at a faclllty located Ln Boston,

New York and leased fron a thlrd party. Southtowns sold to Quickrs Texaco only

on the descrlbed cash on delivery per truckload basLs, and not on a consLgnuent

basls, slnce Qulckrs Texaco lras not consldered a good credlt rlsk by Southtowns.

10. Norman Klas testlfled and petitl.oner submitted affidavlts from three

persons (namely, its former offlce nanager/ln-house accountant' one Dorothy

Jones; lts former control-ler, one Arlane Kl-as [Nornan Klasr wlfe]; and lts

former president, one Walter A. Burney), to the effect that Southtonns soLd lts

product to Qulckrs Texaco as an independent purchaser, that Quickrs Texaco

thereafter sold such product at retall on its own, and that saLes tax certlflcates

(presunably resal-e certlflcates) fron Qulckrs Texaco lilere on flle with Southtowns

and were periodically updated. Mr. Klast testlmony and each of the affldavlts,

except for !1r. Burneyrs, indicate that varlous documents from Southtonrnsr flLes

pertaining to varloua accounts have dLsappeared. Finallyp Mr. Klas testlfled

that Southtowns had prevlously been audited by the Audit Dlvlslon, whlch audlt

included an examlnatlon of reeal-e certiflcates, and that an lndependent audlt
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rras perforned by a certlfled public accounting firn ln conJunction wlth appLlca-

tlons by Southtowns for bank flnanclng, and ln nelther case was there any

question that sales to Quickrs Texaco lrere sales for resale.

11. Petltloner has nade dillgent efforts to aecure further evidence frou

Quickrs Texaco (subsequent to isguance of the instant assesement) but lte

requests in this regard have been refused.

CONCLUSIONS 0F LAI.I

A. That a sale for resale is not consldered a retail sale eubJect to tax

[Tax Law Sf l0l(b)(4);  20 NYCRR 526.6(c)] .3 H"r" i t  ls cLear that the gasoJ-ine

sales by petitloner to Qulckrs Texaco, an lndependent retaiL service station

operator whlch was a registered vendor, were sal-ee for resale and thus were Dot

subJect to tax when made by petltloner (cf. Matter of RuemLl Contract Interlors,

fgL, State Tax Com., September 9, 1983).  Accordlngly,  that port lon of the

assessment rel .at lng to pet i t lonerts sales to Quickfs Texaco ls cancel led.

B. Ttrat the sale of a customer l-lst constltutes a taxable transactlon,

more speciflcally the sal-e of an informatlon servlce (l,ong fsbnd Rellable C

v. Tax Conmlssiogr 72 L.D.2d 826; Matter of  Dalr

Inc. et  a1.,  State Tax Comm., Decembet L4, L984).  Accordingly,  eales tax was

due on pet.lcionerfs purchase of the custooer llsc from Day Petroleum Company

and the portion of the assessment relatl.ng thereto is sustained.

C. That the petltion of Southtowns Petroleum Co., Inc. is granted to the

extent indicated ln Conelusion of La\^r trArt, but 1g ln a1-L other resPects denled

Tax Law sect lon f101(b)(4) was amended subsequent to the perlod at lesue
herein to provide, tn essence, that sales such as those at lssue by a

dlstributor are treated as retail sal-es wlth the dlstributor thus resPon-
sible for collectlng and remittlng tax (g 1,. L982, C. 469, $2, effectlve
J u l y  7 ,  1 9 8 2 ) ,
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and the Notice of Determination and Demand for Paynent of Sales

Due, as revlsed in accordance herewith' ls sustained.

DATED: Albany, New York STATE TN( COMMISSION

MAR 14 1985
PRESIDENT

and Use Taxes
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