
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon :
of

Sol- Wahba, Inc. :
and SoI Wahba, Indv. aod As Offlcer

:
for Redeternlnatlon of a Deficiency or RevlsLon
of a Derermtnation or Refund of Sales & Use Tax :
under ArtLcl-e 28 & 29 of the Tax Law for the Perl,od
6 / t 1 7 6 - 5 1  3 1 / 8 0 .  i

AFFIDAVIT OF I'{AILING

State of New York :
ss .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax ConrmissLon, that he ls over 18 years of age, and that on the
22nd, d,ay of March, 1985, he served the within notice of Declslon by certlfled
nal.l upon Sol Wahba, Ine. and Sol Wahba, Indv. and As Officer' the petltlonerg
ln the wlthln proceedlng, bI enclosLng a true copy thereof ln a securely sealed
postpaid wrapper addressed as follows:

So1 l,lahba, Inc.
and So1 Wahba, Indv. and As Offlcer
1145 Broadway
New York, NY 10001

and by depositlng same enclosed ln a postpaid properly addreased wrapper ln a
post offl-ee under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further
herein and that the address
of the pet l t loner.

Sworn to before ne thLs
22nd, day of March, 1985.

says that the said addressee ls the Petitloner
set forth on sald wrapper ls the Last known eddress

Authorized
pursuant to

to admln
Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

SoL Wahba, Ine.
and Sol- Wahba, Indv. and As Offlcer

for Redeternlnatlon of a Deflclency or Revl.sion
of a Determlnatl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  L  17  6-5  131/80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

David Parchuck, belng duly sworn, deposes and says that he Le an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
22nd, day of March, 1985, he served the wlthin notice of Decislon by eertlfLed
maiL upon Joseph H. Koenlg, the representattve of the petltionere in the wlthln
proceedlng, by enclosing a true copy thereof Ln a secureLy sealed poetpaLd
nrapper addressed as follows:

Joseph H. Koenlg
2 West 47th Street
New York, NY 10036

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal
ServLce withln the State of New York.

That deponent further says that the sald addresaee ls the repreaeatatl.ve
of the petitioner hereLn and that the addreas set forth on said wrapPer ls the
l-ast kno!f,n address of the representative of the petitioner.

Sworn to before me thls
22nd, day of March, 1985.

to

PUrSUant to L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

SOL WATIBA, INC.
AND SOL WAHBA, INDIVIDUALLY AND AS OFFICER

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Period June 1, 1976
through May 31'  1980.

DECISION

Petitioners, Sol Wahba, Inc. r and SoL Wahba, lndlvldually and as offlcer'

1145 Broadway, New York, New York 10001, filed a petition for revlsion of a

det,ermlnation or for refund of sales and use taxes under Articles 28 and 29 of

the Ta:< Law for the perlod June 1, L976 through May 31, 1980 (FlJ.e No. 38232).

A snaLl claims hearing was held before Arthur Johnson, Hearing Offlcerr at

the offlces of the State Tax ConnlssLon, 1\ro Worl-d Trade Centerp New Yorkr New

York, on March 12, L984 at. 2:45 P.14. and was continued to conclusion on tlay 22,

1984 at 9:15 A.M., wirh al l  br lefs to be submitted by August 15r 1984. Pet l-

tioners appeared by Joseph H. Koenlg, PA. The Audlt Divlslon appeared by John

P. Dugan, Esq. (Irvlng Atklns, Esq., of counsel, on March 12, 1984 and W111-1an

Fox,  Esq. ,  o f  counse l ,  on l {ay  22 ,  1984) .

ISSUE

Wtrether the Audit DivLslon properly deternlned petltionerts taxable sales

based on an examinatlon of available books and records.

FINDINGS OF FACT

1. Pet i t loner Sol Wahba,

in wholesale sales of general

Inc. ( ' f the corporat ion") was

merchandlser e.B. r  electronlc

engaged prlnarlly

equipmentr ftlm,
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t

watches and cameras. The corporatlon operated as S & I,I Inport Co. and was

Located at 1145 Broadway, New York, New York.

2. 0n JuLy 25, 1980, Sol Wahba, on behalf  of  the corporat lon'  executed a

consent extending the period of llnitatlon for assesement of saLes and use

taxes for the perlod June 1, L976 through I ' lay 31, 1980 to June 20r 1981.

3. 0n June 19, 1981, as the result  of  an audit ,  the Audit  Dlvls ion lseued

the following notLces of determinatlon and demand for payment of sales and use

taxes due:

Petltioner Notice No. Period Tax Penalty & Interest TotaL
soflTi6l6?llTnc. 3'51-'6Tqmr.{ 06 lor I7FIL / 30 /7s $34;6-8e. 04 W $s5;5T5. 77
So l  Wahba ,  I nc .  s810619380M L2 /O I /79  -  05 /3L /80  4 ,588 .48  L ,426 .72  6 ,0L5 .20
so l  wahba  s810619381M 0610L176  -  rL /30179  31 ,956 .56  19 '840 .75  5L ,797 .3L
Sol-  Wahba S8r0619382M LZI0L/79 -  0513L/SO 4,536,48 L,4L0.76 5,947.24

The difference between the amounts assessed against the corporatlon and Sol

Wahba, lndlvidually, rras that Sol Wahba was not held personally l-lable for use

taxes.

4. After the lssuance of the above

representatlves of the New York Distrlct

fol lows:

not lces, a conference was held wlth

0fflce and the notlces were revised as

Notlce No. Revlsed Tax Due
38-T6fiFqu -f36mo-
s 8 1 0 6 1 9 3 8 0 M  3 , 5 3 5 . 9 2
s 8 1 0 6 1 9 3 8 1 M  2 L , 2 8 7 . 9 2
s810619382M 3 ,483.92

5. On June 13, 1980, a tax auditor f rom the New York Dlstr ict  Off lce had

made an unannounced vlsit to the corporationrs premises and purchased a flaehJ-lght

and batteries. The audltor was not charged sal-es tax and was not glven a

recelpt. The auditor al-so observed other retall- cash sales belng made.

6. On December 30, 1980, the Audit Divlslon began an audit of the corpora-

tionts books and records. The books and records dtd not lndlcate any retall
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sales nor did petltloner report any taxable sales on sales a"* ."a.rtns flled

for the perlods at lseue.

In order to determlne the amount of retall sales, the Audlt Divlslon

conputed gross salee for the audLt perLod of $3r7I7r250.0O. Thls amount l taa

adjusted to $3e6721339.00 to ref lect f reight charges that were lncluded ln

gross receipts.  A markup test was performed for al l  sal-es over $20,000.00.

Sales over $20,000 for the audlt  per l .od amounted to $1,3771603.00. The cost of

such sales wae determlned to be $737,031,00, leaving a gross prof l t  of  $6401572.00.

The narkup lraa 86.91 percent. Sales over $20,000.00 rrere dedueted from groag

sales to arr lve at sales under $20,000.00 of $21294,736.00. The Audlt  Dlvls lon

disallowed nontaxable sales of $S2r043.00 whlch left whol-esale salee under

$20r000.00 of $2r2421693.00. Baeed on a publ lcat ion by Dun & Bradstreetr the

Audlt DLvLsion found that the wholeeale narkup for the corporationte buslnees

operat ion was 19.1 percent and the retal l  markup was 38.81 percent.  Uelng the

wholesal-e markup, the Audit Dlvlsion computed that the cost of the ealee under

$20,000.00  was $1 ,883,034.00  ($2 ,242,693.00  d lv lded by  119.LD.  To ta l  purchases

of merchandLse aval lable for sale were $2r843r081.00. Therefore'  the Audlt

Dl-vislon concluded that purchases sold at retail- amounted to $223r015.00

( $ 2 , 8 4 3 1 0 8 1 . 0 0  -  $ 2 S 2 , 0 3 1 . 0 0  a n d  $ l ' 8 8 3 , 0 3 4 . 0 0 ) .  T h e  r e t a L l  n a r k u p  o f  3 8 . 8 1

percent from Dun & Bradstreet was appLled to said purchaees to determlne

taxab le  sa l -es  o f  $309r569.00  and tax  due thereon o f  $24r77L.84 .

The audlt  also dleclosed use taxes due of $2,066.48 on f lxed aaset

purchases.

7. Petltioner argued that the narkup of 86.91 percent for sales over

$20r000.00 was exceselve and to subetant late l ts posl t l .on, pet l t ioner eubmltted
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the sales lnvoices and the purchase involces for the itens sold

the actual costs and narkups.

. a

to establish

The cost of  the sales over $201000.00 was $897,760.00. Uelng the eame

audit procedures outlined ln Findlng of Fact '16r, the retall sales are recomputed

bel-ow:

total purchases of merchandlse
cost of sales over $20r000
purchases available for saLes
eost of sales under $20r000
purchases avallable for retall
markup
ta:<able retall sales

8. Pet i t ioner offered no

erroneoua.

avaLlable for sal-e

under $20,000

sales
38 .81-$-@6ild0

evidence to show that the use tax aseessed was

CONCLUSIONS OF I,AW

A. That the books and records maintalned by petltloner were incorylete

and lnadequate since there was no record of taxable retall sales. Because of

petitionerrs lnsufflclent record keeplng, the Audlt Dlvlsion properly determlned

retall- sal-es from such lnformatlon as was available and external indicee Ln

accordance with the provisions of sect lon 1138(a) of the Tax Law.

However,  the markup test conducted for sales over $201000.00 was based

on lncorrect purchases and thereby the markup hras overstated. Accordlnglyr the

taxable retail sal-es are reduced to $851460.00 as lndlcated ln Flndlng of Fact

rt  7rr  .

B. That the petitlon of So1 Wahba, Inc. and Sol- ttrahba, lndlvldually, le

granted to the extent l-ndlcated tn Concluslon of Law "N'. Ttre Audit Dlvlslon

ls hereby dlreeted to nodlfy the Notice of Determlnatlon and Demand for Paynent

$2 ,843 ,081 .00
897 ,760 .00

L  ,945 .321 .  00
I  ,983,  034.  00



of Sal-es and Use Taxes Due issued June

the pet i t ion is in al l  other respects

DATED: AJ-bany, New York

tuAR 2 2 19g6

-5-

19 ,1981 ;

denled.

' ,

and that, except as eo grantedt

STATE TAX COMMISSION

PRESIDENT
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RECEIPT FOR CERTIFIED ttlAlL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

P b t3  1b5  b80

RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

fSee Severse)
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