
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i tLon
o f

L .  E .  Pascha l l

for Redetermlnation of a Deflclency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Years
1976 -  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, beLng duly sworn, deposes and says that he ls an employee
of the State Tax Connlssion, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the withln notice of Decisl.on by certifled
nail upon L. E. Paschall, the petLtloner ln the withln proceedLng' by encloslng
a true copy thereof ln a secureLy seal-ed postpaid wrapper addressed as follows:

L .  E .  Pascha l l
14 Jefferson Street
Cop iaque,  NY LL727

and by depositlng same enclosed in a postpaid properJ-y addressed wtapper ln a
post off ice under the excluslve care and custody of the UnLted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the petLtioner
hereln and that the address set forth on said wrapper Ls the last known address
of the pet l t loner.

Sworn to before ne this
7th day of Novenber,  1985.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

L .  E .  Pascha l l

for Redetermination sf a Deflclency or Revlsion
of a Det,ermination or Refund of Sales & Use Tax
under Articlc 28 E, 29 of the Tax Law for the
Years 1976 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he is an enployce
of the State Tax Connisslon, that he ls ovcr 18 years of ager aod that on the
7th day of November, 1985, he served the wlthin notice of Decislon by ccrtl"fled
nall upon Wll1lan A. Whitnan, the representative of the petltioner tn the
wlthin proceeding, by encJ.osing a true copy thcreof in a eecurely sealcd
postpaid wrapper addressed as fol- lows:

WtlLian A. Whituan
Siben & Siben
90 East l"lain Strcet
Bay Shore, NY 11706

and by depositing same encl-ssed in a postpaid properly addressed wrappcr ln a
post office under the excl-usive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the reprcscntatl"vc
of thc petitloncr hereln and that the address set forth on said wrapper l.s thc
last known address of the representative of the petitloner.

Sworn to before ne this
7th day of November, 1985.
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pursuant, to
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S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I d  Y O R K  L 2 2 2 7

November 7, 1985

L.  E .  Pascha l l
14  Je f fe rson St ree t
Copiaque, NY L1727

Dear Mr. Paschal l :

PLease take not lce of the Decision of the State Tax CommLssl"on enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative Level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlcw an
adverse decision by the State Tax Commisslon nay be instituted onl-y under
Artlcle 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thl-s not lce.

Inqulries concerning the computation of tax due or refund allowed ln accordance
with thls decislon nay be addressed to:

NYS Dept. Taxatl.on and Ftnance
Law Bureau - Lltigatlon Unit
Bullding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerrs Representat l -ve
Wlllian A. Whl"tman
Siben & Slben
90 East Main Street
Bay Shore, NY 11706
Taxlng Bureauf s Representative



,rOffi OF NEI^I YORK

STATE TN( COMMISSION

In the llatter of the Petltion

o f

L. E. PASCHALL

for Revision of a Deternlnation or for Refund
of Sal-es and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Years L976 through 1980.

DECISION

Peti t l "oner,  L.  E. Paschal l ,  14 Jefferson Street,  Copiague, New York 11727,

fil-ed a petl-tion for revision of a deternlnation or for refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the years 1976 through 1980

( F i 1 e  N o .  4 0 5 2 7 ) .

A hearing was held before Danlel J. Ranalll, Ilearlng Offlcer, at the

offices of the State Tax Copmission, Two World Trade Center, New York' New

York, on August 6, 1985 at 10:45 A.M. Pet i t ioner aPPeared by Siben & Slben,

Esqs. (Wil l tan A. lJhl tnan, Esq.,  of  counsel-) .  The Audlt  Divis l-on appeared by

John P. Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

Whether payments made

tax liability were properly

by a third party on pet i t ioner 's outatanding sal-es

credlted to pet i t ionerta account.

FINDINGS OF FACT

1. Pet i t loner,  L.  E. Paschal l ,  had or iginal ly owned a del icatessen

business. On an unspecif ied date in the nld-1970's '  pet l t l .oner soLd thls

bustness to Mr. and Mrs. Edward Lawrence, Jr. As part of the sales agreement'

Mr. and Mrs. Lawrence agreed to pay to the Department of Taxation and Finance

pet l t loner 's outstanding sales tax Liabi l i ty.  From February'  1976 through

December, 1980, Mr. and Mrs. Lawrence sent checks, usually ln the amount of



-2-

$206.80, to the Department. The checks urere generally marked either rrpayment

for L. E. Paschal l r '  or with assesament number 901778r023P.

2. On Aprl l -  13, 1981, the Audit  Divls ion issued a refund to pet i t ioner of

$599.23 plus l -nterest.  0n July 20, 1981, the Audit  Divls ion issued a second

refund to pet i t ioner in the amount of $138.49 plus interest.  The refunds were

based on a det,ermination that petitioner had fl-ve saLes tax assessments outstand-

ing  to ta l l lng  $8 ,637.10 ,  less  paynents  f rom pet l t ioner  o f  $276.23 '  fo r  an

outstanding bal-ance of $8,360.87. Credit  was given for paynents from Mr. and

Mrs. Lawrence total l tng $9r098.59 result lng in an overpayment of $737.72, wh, lctr

amount const i tuted the aforesaid refunds.

3. At the hearing, petttioner produced 55 cancell-ed checks drawn by

Mr. and Mrs. Lawrence to the order of the Department. Flfty-four of the checks

were drawn in the amount of $206.80 and one was drawn in the amount of $203.80

for a total  of  $111371.00. The Audit  Dlvis l-on would not give ful- l  credit  for

the 55 checks because the deposit numbers, stamped by the Dl"vl.sion, vtere not

legible on some of the checks. The Audit  Divls lonrs poslt l -on is that some of

these checks may have been applied to old assessments other than the five

assessments mentioned supra. A check of the Departmentrs records revealed no

other sales tax assessments against pet i t ioner other than those f lve. Pet l t loner

maintains that he is entltled to an additional refund giving hin credlt for the

total payments made on his behalf by Mr. and Mrs. Lawrence.

CONCLUSIONS OF LAW

A. That the checks produced by pet i t ioner lndicate that $11,371.00 was

paid on pet i t lonerrs behalf  by Mr. and Mrs. Lawrence. The Audit  Dlvis ion had

records of fl.ve assessments original"J-y outstanding agalnst petitioner totalllng

$8,637.10. There is no lndicat ion in any Department records of any addit lonal
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sales tax assessments. Pet i t loner is thus ent i t led

fol lows:

Total  aasessments
Less amount recelved from petitioner
TotaL outstanding

Total received from Mr. and Mrs. Lawrence
Less total  outstanding
0verpayment
Less pr ior refunds
Additional refund

ls in al l  other respects denied.

DATED: Albany, New York

to a refund deternined as

$  8 ,637 .10
276 .23

$  8 ,360 .87

$11 ,371 .00
-  8 ,360 .87
$  3 ,010 .13

737 .72w

TN( COMMISSION

B. That the pet i t ion of L.  E. Paschal l  is granted to the extent that the

Audit  Dlvis ion is dlrected to refund the sum of $2,272.41, together with such

lnterest as may be lawful-l-y owing; and that, except as so granted, the petitlon

Nov 0 ( i985
STATE

.R

COMMISS
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