
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Paol-angel i  Contractor,  Inc.

for Redeterminatlon of a DeficLency or Revislon
of a Det,ermlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  L  178-s  131/81 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an empLoyee
of the State Tax Conrmlssion, that he ls over 18 years of age, and that on the
3rd day of October, 1985, he served the wl-thl-n notice of Declslon by certlfled
nail upon Paolangell Cont,ractor, Inc., the petitloner l"n the wlthln
proceeding, by enclosLng a true copy thereof in a securely sealed poetpald
ltrapper addressed as follows:

Pao]-angel l  Contractor,  Inc.
I29 W. Fal-l- St.
I thaca, NY 14850

and by deposlting same enclosed l"n a postpaid properly addressed wrapper ln a
poet office under the exclusive care and custody of the Unlted States Postal
Servl,ce withln the State of New York.

That deponent further says that the sal"d addressee is the petitioner
herein and that the address set forth on sal"d nrapper Is the last known address
of the pet i t ioner.

Sworn to before ue this
3rd  day  o f  October ,  1985.

ster oaths
sec t ion  174
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on :
o f

PaoJ-angeLl Contractor,  Inc.
AFFIDAVIT

for Redeternl"nation of a Deflciency or Revlsl"on
of a Determinatlon or Refund of SaLes & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per l -od  9  /  t /78-5  131/81 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duLy sworn, deposes and says that he ls an enployee
of the State Tax Comission, that he le over 18 years of age, and that on the
3rd day of October,  1985, he served the within not ice of Declsion by cert l f ied
malL upon Edward A.. YIazza, the representatlve of the petitioner in the withln
proceedlng, bI enclosl,ng a true copy thereof in a securel-y seaLed postpald
wrapper addressed as fol lows:

Edward A. YIazza
YIazza, Wlllianson & Cl-une
317 North Tioga Street
I thaca,  NY 148510126

and by depositlng same enclosed in a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereLn and that the address set forth on said wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
3rd  day  o f  October ,  1985.

Authorl-zed
Pursuant to

to adm

OF MAILING

Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! [  Y O R K  1 2 2 2 7

October  3,  1985

PaoJ.angeli Contractor, Inc.
1 2 9  W .  F a l l  S t .
I thaca, NY 14850

Gentl-emen:

Please take notLce of the Declelon of the State Tax Conmlsston encLosed
herewith.

You have now exhausted your rtght of revl.ew at the adninistrattve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng Ln court to revlen an
adverse decision by the St,ate Tax Comml-sslon may be instltuted only under
Article 78 of the Clvll Practice Law and Rulesr and must be comenced Ln the
Supreme Court of the State of New York, Albany County, wlthtn 4 months from the
date of thls not ice.

Inquiries concernlng the computatlon of tax due or refund al-lowed in accordance
with thls declsl-on may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lttigation Unit
Bullding /19, State Campus
Al-bany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petltl.oner I s Representatlve
Edward A. l(azza
lIazza, WllLianson & CLune
317 North Tioga Street
I thaca, NY 148510126
Taxlng Bureauf s Representatl"ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

PAOLANGELI CONTRACTORS, INC. DECISION

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period September 1, 1978
through May 31 ,  1981.

Pet l t ioner,  PaolangeJ-l  Contractors, Inc.,  129 West FaLl Street '  I thaca, New

York 14850, fl1ed a petitlon for revlslon of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

Septenber  1 ,  1978 th rough May 31 ,  1981 (F i le  No.  37940) .

A snal-l- claims hearlng was held before Arthur Johnson, Hearlng OffLcer, at

the offices of the State Tax Connnission, 164 Hawley Street, Blnghamton, New

York ,  on  December  20 ,1984 a t  10 :45  A.M. ,  h r l th  a lL  b r ie fs  to  be  subn l t ted  by

March 1, 1985. Petitloner appeared by Edward A. I'Iazza, Esq. The Audit DLvLslon

appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of  counseL).

ISSUES

I. Wtrether the rental- of equlpment to a corporation by a corporate offlcer

ls subJect to sal-es and use taxes.

II. Whether petltLoner nas legally dissolved prlor to the Lssuance of a

not lce of addlt ional-  taxes due; and, i f  so,

III. Whether such notice was lnvalid.

FINDINGS OF FACT

1. Pet i t loner,  Paolangel i  Contractors, Inc.e woS a general  contractor

engaged prinarlly ln nasonry constructlon.
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2. On December 20, 1981r as the result  of  an auditr  the Audtt  Divis ion

issued a NotLce of Determlnation and Demand for Palment of Sal-es and Use Taxes

Due agalnst pet i t ioner coverLng the perLod September 1, 1978 through May 31,

1981 fo r  taxes  due o f  $4 ,227.46 ,  p lus  in te res t  o f  $674.28 ,  fo r  a  to taL  o f

$4,90r .7  4 .

3. The audit  of  pet i t ionerrs books and records disclosed that pet i t ioner

had rented equlpnent from Francis J. Paol-angell, the corporatlonts presldent,

and no sales tax had been collected on the rental charges by Mr. Paolangeli, nor

was any use tax pald by petitloner. The tax determlned due on the equLpment

rentals amounted to $4r519.95. A credit of $292.49 for an erroneous overpaJruent

of tax was appl-ied agaLnst the f.iabiJ.lty, leavLng a bal-ance due of $41227.46.

4. Franels J. Paolangell pald sales tax on the equlpment at the time of

purchase. For lncome tax purposes, the equlpnent was depreclated on

Mr. Paolangelits personal income tax return and the rental payments recelved

ltere reported as rental Lncome on schedule C. Petltioner took a deductlon on

its corporat ion tax return for the rental  expense.

The nonthly rental- charge to petitloner was in the same amount as

Mr. PaoLangel-irs loan payment to the bank for the equipment. There lras no

written lease agreement between petitloner and Mr. Paolangell.

5.  The Minutes of the DLrectorsr Meetlng of pet l t l .oner hel-d on Septenber 1,

1981 indicated that lt was resolved that petitioner was to be completely llquldated

and dissolved.

A Cert i f lcate of Dlssolut lon of petLt ioner l ras executed September 25,

1981. On the same date, pet l t loner f i led Forn 966, t 'Corporate Dissolut ion or

Llquidatlon", as required under sectlon 6043(a) of the InternaL Revenue Code.
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On Januarl 2L, 1982, the Department of Taxation and Flnance notifLed the

Department of State that lt consented to the dissolutlon of petltloner.

6. 0n December 27, L984, at the request of the Audlt  Dlvlelonrs counsel,

the Department of State issued a certl.flcate of good standing for Petitloner.

As of January 7, 1985, the records of the Department of Taxatlon and Flnance

list petlttoner as an existlng snalL buslness corporation.

7. Pet i t ioner took the posit lon that the not ice of addlt lonal taxes due

was lnvalid since lt was lssued after the corporatlon was dlssolved. Addltlon-

aIly, petltioner argued that the assessment would result ln double taxatlon

because petltl.oner lras a Subchapter S corporation and all of its income and

llabil-ltles lrere passed through to Mr. Paol-angell indivldually, who had already

pald the sales tax on the equipnent.

CONCLUSIONS OF LAW

A. That sect lon 1101(b)(5) of the Tax Law def ines the term t 'sale" a83

Any transfer of t l t le or possesslon or both'  exchange or barter '
rental ,  l -ease.. . ,  ln any manner or by any meana whatsoever for a
cons ldera t lon . . . r f  .

Petitioner and Francls J. Paolangell were separate entlties and the

lease of property by one rel-ated ent i ty to another related ent l ty const i tuted

a retall sale and was therefore subJect to the tax inposed under aection 1105(a)

of the Tax Law to the extent of the consLderatlon pald.

B. That the contradlctory evl.dence presented wlth respect to the diesolutlon

of petitloner does not establlsh whether or not the corporatLon had been

J-egally dissolved. Thls fact, however, had no effect on the validlty of the

not lce lssued by the Audlt  Divl .s ion. Sect lon 1006(b) of the Business Corporat lon

Law provldes that the dlsgolution of a corporatl.on does not effect any remedy
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available agalnst the corporation for any right or claim existlng or any

llabiJ-ity incurred before such dissolution.

C. That the petltion of Paol-angel-l Contractors, Inc. ls denled and the

Notlce of Determination and Demand for Paynent of Sal-es and Use Taxes Due

Lssued December 20, 1981 ts sustained,

DATED: Albany, New York STATE TAX COMMISSI0N

ocT 0 3 1985
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