
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Padu lars  Sp i r i t s  o f  t t76 t r ,  Inc .

for Redetermination of a Deffcl.ency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per iod  6  /  L  /78-2 /28  /  82 ,

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
10th day of JUJ-y, 1985.

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he ls over 18 years of age, and that on the
10th day of Jul-y,  1985, he served the wlthin not lce of declsion by cert l f ied
mai l  upon Padulats Spir l . ts of  r '76",  Inc.,  the pet l t loner in the withln
proceedl.ng, by enclosing a true copy thereof in a securely sea}ed postpaid
lrrapper addressed as follows:

Padu lars  Sp i r i t s  o f  r '76r ' ,  Inc .
74  Pear l  S t .
New York, NY 10004

and by depositing same enclosed ln a poetpaid properl-y addressed wrapper in a
post offJ.ce under the excluslve care and custody of the Unlted States Poetal
Servlce wlthln the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petitioner
set forth on sald ltrapper Ls the last known address

ter oa
Law sectlon



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o t

Padu la  I  s  Sp l r i t  s  o f  t t7  6 t ' ,  Inc .

for Redeterminatton of a Deflciency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  L  /78-2128 |  82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlssion, that he is over 18 years of age, and that on the
10th day of JuJ-y, 1985, he served the within not lce of declslon by cert l f led
mail upon Melvin Schwinger, the representatlve of the petitioner ln the withln
proceeding, by enclosing a true copy thereof in a securely sealed postPald
wrapper addressed as fol lows:

Melvin SchwLnger
Schwinger,  Slmon & Co.
225 Broadway
New York, NY 10007

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee Ls the representative
of the petitloner herein and that the address set forth on sald wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Ju ly ,  1985.

Authorized to nister oaths
pursuant to Tax Law sect,ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju l y  10 ,1985

Padu lars  Sp i r i t s  o f  t '76 t ' ,  Inc .
74  Pear l -  S t .
New York, NY 10004

Gentlemen:

Pl-ease take notlce of the decLslon of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your right of review at the admlnlstratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to review an
adverse declslon by the State Tax Coumlsslon nay be instltuted only under
Artlcle 78 of the Civll Practi.ce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t lce .

Inqulries concerning the conputation of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxatlon and Fl.nance
Law Bureau - Lltigation Unlt il
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone / i  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l . t ionerrs Representat lve
Melvln Schwlnger
Schwlnger,  Simon & Co.
225 Broadway
New York, NY 10007
Taxing Bureaurs Representat ive



'STATE'OF 
NEW YORK

STATE TN( COM}.fiSSION

:
In the Matter of the Pet i tLon

o f
:

PADULAIS SPIRITS OF ' '76II ,  INC. DECISION
:

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Perl-od June l, 1978
through February 28, L982. :

Pet l t ioner ,  Padu lars  Sp i r i t s  o f  t '76 t ' ,  Inc . r  74  Pear l  S t ree t ,  New York '  New

York 10004, f i led a pet i t ion for revislon of a determinat ion or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perl.od June

1,  1978 th tough February  28 ,  1982 (F l le  No.  43026) .

A hearing was held before Doris E. Steinhardt,  Hearlng Off icer '  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York, on February 19, 1985 at 1:20 P.M. Pet i t ioner appeared by Schwinger,

Slmon & Co.,  P.C. (Melvln Schwinger,  CPA). The Audlt  Dlvis ion appeared by

John P. Dugan, Esq. (Anne W. Murphy, Esq. of counsel) .

ISSUES

I. Whether the Audit DivLsion properly applied markup procedures to

veri fy pet i t ionerrs sales of wl-ne and l iquor.

I I .  Whether the Audlt  Divis ion properly dlsal lowed a port l ,on of pet i t ionerrs

claimed nontaxable sales as unsubstant iated.

FINDINGS OF FACT

1. On December 20, L982, subsequent to the conduct of field examlnation

of pet i t ionerfs books and records, the Audit  biv is ion lssued to Padulars

Spir i ts of  "76",  Inc. a Not lce of Determinat ion and Demand for Payment of Sales

and Use Taxes Due, assessing sales and use taxes pursuant to Tax Law Articles



-2-

28 and. 29 for the period June 1, 1978 through February 28, L982 ln the amount

o f  $2r015.81 ,  p lus  in te res t .  Pe t i t ioner rs  au thor ized  rep tesenta t ive  had

executed three consecutive consents to extend the perlod of l-initatLons for

assessment of sales and use taxes for the taxable period June 1, 1978 through

May 31, 1981 to and lncluding December 20, 1982.

2. PetLtLoner operates a snall retail l iquor store near the financial

distr ict  of  New York Ctty.

3. (a) During the course of the f le ld audit ,  pet i t ioner made avai lable to

the sales tax examiner,  among other things, i ts cash recelpts journal '  purchases

journalr  general  ledger,  sales lnvolces and exemptlon cert i f icates for c lalmed

nontaxable sales, and purchase invoices for a one-year test per iod (June I '

1980 through May 31, 1981).  The sales tax examLner revlewed pet i t ionerts bank

statements for the ent ire audlt  per iod. Deposits total led $1 ,33I '837.42'

tncluding sales tax reported and paid of $93,240.37. Pet i t ioner establ ished to

the examinerrs satisfaction that gross and taxable sales for the quarter ended

February  28 ,  1981 were  overs ta ted  by  $18,500.00 ,  by  reaaon o f  a  t rans fer  f rom

another account.  Pet i t ionert6 gross sales according to the bank statements

were  thus  $L ,22O,097.05 .  Because pe t i t ioner rs  sa les  tax  re tu rns  f l led  fo r

audit perlod did not provide figures for gross sales and because Petitioner ltas

unable to furnish any cash register tapes, the sales tax examiner resorted

the use of markup tests to ver l fy pet i t lonerrs taxable sales.

(b) Pet i t ionerrs records did not ref lect a dl .v is ion between wlne and

liguor purchases and sales. The examiner accordingLy analyzed petitlonerts

purchase invoices for a one-year test period and ascertalned that wlnes rePre:-

sented 37.44 percent of pet i t lonerts total  purchases, and l lquor,  62.56 percent

of purchases. On Februar!  4,  1982, the examiner vis i ted pet l t ionerfs retaiL

Ehe

lta

to

t
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store and caLculated a markup percentage for wine of 4I.L9 percent and a markup

for l iquor of 11.24 percent.  He determlned such percentages by reference to

then current purchase invoices and shelf prices, the latter lncludlng some

prLces of wine on special  dlscount display. The further ar l thnet ical  steps of

hls markup tests are shown below.

(a) tIQUoR
$1,074,946 total  purchases x 62.567" = $672,486 l iquor purchases

$672,486 l iquor purchases
x  L . I l24  l iquor  markup
W- liquor sales

(b) wrNE
$1,074,946 to ta l  purchases  x  37 .447"  =  $402,460 w lne  purchases

$402,460 wlne purchases
I.4LL9 wine markup

$ 5 6 8 , 2 3 3

(c) TOTAL SALES per markup tests

$  7  4 8  , 0 7 3
568,2^33

$ 1 , 3 1 6 ' 3 0 6

He reduced the audlted taxable sales by

and by taxable sales reported on returns

add i t iona l  taxab le  sa les  o f  $61,744.00 ,

due.

wine sales

l iquor sales
wlne sales
tot,al audited sales

clained nontaxable sales ($99,025.00)

f i l e d  ( $ 1 , 1 5 5 , 5 3 8 . 0 0 ) ,  Y i e l d l n g

upon which $4'982.13 1n sales tax was

(c) The examiner aleo analyzed pet i t ionerts nontaxable sales for the

period June 1, Ig78 through May 31, 1981, such sales claimed to have been made

for resale and to exempt organizat ions and diplonats. Pet i t loner Presented

support lng lnvoices and resale or exemption cert i f icates for $56,264.84 of the

total of $81,205.23 cl-ained nontaxable sales. The examiner therefore calculated

an error rate of 30.71278 percent ($24r940.39 unsubstant iated nontaxable

sales/$8l,205.23 claimed nontaxable sales) and appl led such rate to clained
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nontaxable sales for the audit  per iod of

taxab le  sa les  o f  $30,4 I3 .39 ,  upon wh ich

due.

$99,025.00; the result  hras addit lonal-

addit lonal sales tax of $2,445.64 wae

(d) Final- ly,  the examiner reviewed pet i t ionerrs addit ions to f ixed assets

and leasehold improvements. He found use tax due in the total amount of $81.28

on the purchases of a cash register and a f loor covering.

4. Prior to the lssuance of the Notice of Determination and Demand,

petitionerts authotized representative met with the sales tax examLner and his

supervisor to discuss the exanlnat lon results.  Through i ts representat lve,

pet i t ioner objected to the exautnerrs fal lure to take cognlzance of breakage

and pLlferage. The Audlt Dlviston representatives were of the opinion that the

lLquor markup was suffLciently low so as to incorporate an allowance for

breakage and pi l ferage. A one-percent reduct lon of pet l t ionerts wlne purchases

was permit ted, however,  for such factors. Pet i t ioner also maintained that

retal.l l lquor stores in the vicinity had engaged in a "prl.ce lrart' on wlnes and

that for an extensive period, pet i t ioner had sold wines at or near cost.  The

Audit Divlsion consequentl-y al-1-owed an adJustment of $389.42, but solely for

the quarter ended February 28, 1980. The two agreed upon adjustments had the

effect of  decreasing the sales and use taxes per the examinat ion from $7'509.05

t o  $ 7 , 0 1 5 . 8 1 '  t h e  a m o u n t  a s s e s s e d .

5. Pet i t ioner 's posi t lon ls that alL saLes receipts were deposited to l ts

account, and that all taxable sales rilere reported on its returns as flled.

Pet l t ioner took strong exeept ion to the Audit  Divls ionrs markup test of  wine

purchases, especialLy the markup percentage appl led (41.19 percent).  In

keeplng with the business pract ices of retai l -  l iquor stores Located Ln the

vicini tyr pet l t ionerrs markup of wine over i ts cost was very low. Such percentage
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allows petit.ioner to remain conpetltive, and also serves as an inducement for

customers to patronize pet i t ionerrs store and purchase l iquor (on which pet i-

t ionerrs prof l t  margln is higher).  Pet l tLoner advert ises weekly speciaL sales

on wine (e.g.,  a dlscount of 10 percent on al l -  wlnes) by post ing signs ln the

store and in nearby commercl-al bulldings and by distributlng clrcul-ars to

pedestr ians. Pet i t loner offered in evidence several  let ters from customers,

who purchased wine by the case during the hollday seaaon for gift-giving to

their  c l ients;  in each let t ,er,  the customer expressed appreciat lon to pet i t ioner

for i ts low markup. Pet l t ioner offered, Ln addlt ion, sales lnvoices for

December, 1981, and nBeverage Media",  a beverage industry nonthly publ icat lon

which complles wholesale prices for innumerable brands of liquor and wine. A

comparison of the lnvoices wlth the publ icat lon supports pet i t ionerfs poslt lon

wlth respect to its wine markup (illustrative markups: Korbel Champagne, 4.9

percent;  Bol la Soave, 5.3 percent;  Mart lni  & Rossi Ast i  Spurnante, 5.5 percent;

Bo l la  Va lpo l i ce l la ,  3 .3  percent ) .

CONCLUSIONS OF LAI.I

A. That petitioner satisfactorily established that the markup percentage

ut i l ized by the Audtt  Divis ion to ver i fy pet i t lonerrs taxable sales of wine was

excessive. Consequent ly,  the port lon of the assessment based upon such test ing

is cancel led.

B. That petitioner failed to establish any error ln the remaining audit

procedures: the narkup test of  l lquor purchases, the part ial  disalLowance of

cLained nontaxable sales for lack of exemption and resaLe cert i fLcates, and use

tax computed on purchases made; the portions of the assessment premised on

these procedures must therefore be sustaLned.
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Spir i ts

t tA t ' ;  the

excePt

of "76tt ,  Inc. ls granted to the

assessment issued on Decembet 20,

as so granted, the pet i t ion ls in

C. That the pet i t ion of Padul-ars

extent indicated in Concl-usion of Law

1982 ts to be reduced accordlngly;  and

a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JUL 10 1985
STATE TAX COMMISSION

PRESIDENT
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