
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :
of

P .M.G.  D iner ,  Inc .  :
dlbla Brooklyn Townhouse Restaurant AFFIDAVIT 0F MAILING

!

for Redeteruinatl-on of a Deficiency or Revision
of a Deternination or Refund of Sal-es & Use Tax :
under Article 28 & 29 of the Tax Law for the
Per iod  6 / I /8L-8 /3L /8 I .  :

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax ConnissJ.on, that he is over 18 years of age, and that on the
22nd day of ApriJ-, 1985, he served the wlthln notice of Decislon by certlfied
nail- upon P.M.G. Diner, trtc, d/b/a BrookJ-yn Townhouse Restaurant, the petltloner
in the within proceeding, b]r enclosing a true copy thereof Ln a securely sealed
postpaid wrapper addressed as foll-ows:

P.M.G.  DLner ,  Inc .
d/b/a Brooklyn Townhouse Restaurant
717 Kings Hwy.
Brookl-yn, NY LI223

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service withLn the State of New York.

That deponent further says that the said addressee is the petLtLoner
herein and that the address set forth on said wrapper is the l-ast known address
of the pet i t ioner.

Sworn to before ne this
22nd day of ApriJ-, 1985.

Authorized to adninister oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
of

P . M . G .  D i n e r ,  I n c .  :
d/b/a Brooklyn Townhouse Restaurant AFFIDAVIT 0F MAILING

3

for RedeternLnation of a Deficiency or Revision
of a Deternination or Refund of Sal-es & Use Tax :
under Articl-e 28 & 29 of the Tax Law for the
Per iod  6 lL /8L-8 l3 I lBL .  :

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an employee
of the State Tax ConmLssion, that he is over 18 years of age, and that on the
22nd day of ApriJ-, 1985, he served the within notice of Declslon by certlfied
mail- upon Jack M. Portney, the representative of the petitioner Ln the wLthln
proceeding, by enclosing a true copy thereof in a secureLy sealed postpaid
wrapper addressed as fol-l-ows:

Jack M. Portney
207 l{atn St., Box 346
Fort Lee, NJ 07024

and by depositing same enclosed in a postpaid properJ-y addressed wrapper in a
post office under the exclusLve care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner hereLn and that the addreas set forth on said rrrapper Ls the
last known address of the representative of the petitioner.

Sworn to before ne thls
22rd day of April, 1985.

Authorized to adninLster oaths
pursuant to Tax Law section L74



S T A T E  0 F  N E ! , I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y  o R K  1 2 2 2 7

Apxil- 22, 1985

P.M.G.  D iner ,  Inc .
d/b/ a Brooklyn Townhouse Restaurant
717 Kings Hwy.
BrookJ-yn, NY 1L223

Gentlemen:

Please take notice of the DecLsl-on of the State Tax Comml.sslon enclosed
herewith.

You have now exhausted your right of review at the adnlnistrative level-.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding ln court to revieril an
adverse declsion by the State Tax Commission nay be inatLtuted only under
Article 78 of the Civi1 Practice Law and Rul-es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund al-l-owed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unlt
BuiJ-ding /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc3 Pet i t ioner 's Representat ive
Jack M. Portney
207 Main  St . ,  Box  346
Fort Lee, NJ 07024
Taxing Bureau' s Representative



.STATE'OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon :

o f :

P.M.G. DINER' INC. :  DECISION
dlb I a BROOKLYN T0IINHOUSE RESTAUMNT

:
for Revtsion of a Deternlnatlon or for Refund
of Sales and Use Taxes under Arti.cl-es 28 and 29 z
of the Tax Law for the Perlod June 1, 1981
through August 31, f981. :

Pet i t ioner,  P.M.G. Dlner,  Inc. r  d/bla BrookLyn Torrmhouse Restaurant,  7L7

Kings Hlghway, Brooklyn, New York IL223, fil-ed a petitlon for revlslon of a

determinatlon or for refund of saLes and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod June 1, 1981 through August 31' 1981 (Fll-e No.

433s4).

A fornal- hearing was held before Dorls E. SteLnhardt, Hearlng Offlcer' at

the offlces of the State Tax Conmlsslon, Ttlo World Trade Center, New York' New

York, on October 2, 1984 at 1: 15 P.M., wlth all addltlonal documentary evl-dence

and brlefs to be subnLtted by Novenber 2L, L984. Petitloner appeared by Jack

M. Portney, CPA. The Audit Division appeared by John P. Dugan, Eeq. (Herbert

Kamrass, Esq. r  of  counsel) .

ISSUE

l,lhether the Audit Dl-vlsion properly assessed use tax upon petitl.oner'e

purchase of component parts of a dlnertfrom an out-of-state manufacturer.

FINDINGS OF FACT

l.  On l" l ,arch 1, 1983, the Audit  Dlvls lon lssued to pet l t loner,  P.M.G.

Dlner, Inc. doing business as BrookLyn Townhouse Restaurant, a Notice of

Determinatlon and Demand for Payment of Sales and Use Taxes Due, assesstng



-2-

sales and use taxes under ArticLes 28 and 29 of the Tax Law for the period

June 1, 1981 through August 31, 1981 in the amount of $40,06I.32, plue interest

and penalty. The document states that the tax was asaessed upon petltionerfe

purchase of a diner from an out-of-6tate manufacturer for $5001766.52.

2. PetitLoner is a corporatlon organlzed under the laws of thls state

wlth lts prlncipal pJ-ace of buslness at 717 Klngs Highway, Brooklyn' New York.

On August 18r 1980, petittoner entered Lnto a contract with Aacco Constructlon

Co.,  Inc. ( t tAaccott)  for Aaccors preparat lon of the sl te at 717 Kings I t tghway

(at that time occupied by a servlce statlon) and the construction thereon of a

dlner for the total  considerat lon of $2261853.60. Pet l t loner later purchaeed

certain component parts of a diner from Swingle Diners, Inc. (ttSwlnglett), a

manufacturer wlth lts principal place of buslness at 300 Lincoln Boulevard,

Middlesex, New Jersey, for a pr ice of $5001766.52, excluslve of t ransportat lon

coats. Swingle manufactured the component parts ln accordance with petitionerrs

specif lcat ions.

3. Aacco furnished materlals and performed work in conformlty with pl-ans

and specif lcat lons prepared by the f i rn of Storch, Pesa and Assoclates.

Petltioner dld not offer ln evLdence such plans and speciflcatlons, but the

agreement between petltioner and Aacco generally descrlbed the obligatlons of

Ascco to lnclude the followlng: denolltion of the servj.ce statlon; lnstalLatlon

of foot lngr a foundat lon, concrete piere and a concrete f loor;  erect ion of rear

concrete bLock wal ls;  lnstal- lat lon of 600 anpere electr lcal  servlce; erect lon

of a bake shop conslsting of metal stud walls and sheetrock; lnstal-latlon of a

boLl-er room, a wood-paneled offLce and a bathroon; connection of the ltater

supply to the dLner; and constructlon of a wall of four-lnch soLid bl-ock veneer

on the north side of the diner.  Pet i t ionerfa repreaentat ive stated that
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Swingle also performed certain lnstal-latlon services; however, he eupplled no

detail regarding the services and dld not present any contract entered lnto by

petitloner and Swlngle.

4. In pet l t ionerfs federal  corporat ion lncome tax return for the f lscal

year ended November 30, 1981, bulldlngs and other depreclable assets ltere

valued at $866,821.00 on Schedule L, Balance Sheets ($939,724.00 less accumulated

depreciat lon of #721903.00);  on Form 4562 appended to the return, pet i t ioner

claimed a deductlon for depreciation of $541444.30 on bulJ-dlnge with a basle of

9 8 1 6 , 6 6 4 . 5 0 .

5. The Audlt DivisLon concedes that the charges for eite preparatlon and

construction paid by petitloner to Aacco were excepted fron eales and use taxes

by  v l r tue  o f  Tax  Law sec t lon  1105(c) (3 ) (111) .

CONCLUSIONS OF LAW

A. That section 1105(a) of the Tax Law imposes sales tax on the recelpte

from every retail- sale of tangible personal property. Where a contractor or

subcontractor sel1s tanglbLe personal property to a person (other than an

exempt organizatlon) for whon he ls addlng to or lnproving real property'

property or land by a capital lnprovement and such tanglble personal property

ls to become an lntegral component part of the structurer bullding or reaL

property, the receipts from the saLe are exempted fron sales and use taxes by

vlr tue of sect ion 1115(a)(f7);  under such circumstances, Lt is the obl igat ion

of the contractor or subcontractor, as the consumer of the tanglble personal

property, to pay the tax upon the cost of the materiaLs to hin (20 NYCRR

527.7 tb l t5 l ) .  Sec t ion  1105(c) (3 )  lnpoees sa l -es  tax  on  the  rece lp ts  f rom every

sale (except for resaLe) of the service of lnstal-llng tanglble personal property;

excepted from taxatLon is the servlce of I' installlng property which' when
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instal-Ledr wi.ll constltute an additlon or capital- improvement to real propertyr

proper ty  o r  land .  .  .  "  (sec tLon 1105 [c ]  [3 ]  t i l i l  ) .

B. That petitloner falled to establ-leh that any portion of lts renlttance

to Slringle nas other than for component parts of the diner. The transactlon

between petltioner and Swingle thus constltuted a sale of tangl.ble pereonal

propertyr the use of whlch wlthln thls etate by petltioner was subJect to the

compensat ing use tax lmposed by sect ion 1110.

C. That the pet i t ion of P.M.G. Diner,  Inc. r  doing busLness as Brooklyn

Townhouse Restaurant is hereby denled, and the assessment lssued on March 1,

1983 is sustalned ln al l  respects.

DATED: Albany, New York

APR 2 2 €85
STATE TAX COMMISSION

PRESIDENT
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