
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Burt & Blanche Snith
dlbla Srnl thrs Grocery

for Redeternlnation of a Deflciency or Revislon
of a Determl.nation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  End ing  3 l3L  179-LL l30  l$L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly eworn, deposes and says that he ls an employee
of the State Tax Cotnmlsslon, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the within not lce of decl .s lon by cert l f led
mal.l upon Burt & Blanche Snlthrd/b/a Snlthts Grocery the petltl.oner ln the
within proceedlng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as foll-ows:

Burt & Blanche Snlth
d lb la  Smi th rs  Grocery
Smithboro, NY 13840

and by deposlting same enclosed ln a postpald properly addressed wrapper in a
post office under the excLugive care and custody of the Unlted States Postal
Service nlthin the State of New York.

That deponent further says that the sald addressee is the petitloner
herel.n and that the address set forth on sald lrrapper ls the last known address
of the Pet i t loner.

Sworn to before me thls
10 th  day  o f  Ju ly ,  1985.

nister oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Burt & BJ.anche Smith
d lb la  Sn i th rs  Grocery

for Redetermlnation of a Deficiency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period Ending 3/31 /79-LL /  3O/8I.

and by depositlng
post off ice under
Servlce wlthin the

That deponent
of the pet i t loner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the within not ice of decision by cert l f led
mail upon Walter R. Mandevllle, the representatlve of the petltloner ln the
withln proceedLng, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as follows:

t'Ialter R. llandevllle
456 Fu l ton  St .
Waverly,  NY 14892

same enclosed in a postpaid properly addressed wrapper ln a
the excLuslve care and custody of the Unlted States Postal

State of New York.

further says that the said addressee Ls the rePresentative
hereln and that the address set forth on sald wraPPer ie the

of the representat lve of the pet i t ioner.

Sworn to before me thts
10th  day  o f  Ju ly ,  1985.

nlster oaths

P
pursuant to Tax Law sectloyr L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju ly  10 ,  1985

Burt & Bl-anche Snith
d lb la  Sn i th rs  Grocery
Smlthboro, NY 13840

Dear Mr. & Mrs. Snith:

Please take notlce of the declslon of the State Tax Co'nnnisslon enclosed
herewith.

You have now exhausted your right of revl.ew at the admlnistrative l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court t,o r€vlew an
adverse declslon by the State Tax Conlnlssion may be instltuted only under
Article 78 of the Civl.l Practlce Law and Rules, and must be co'r'nnenced ln the
Supreme Court of the State of New York, AJ-bany County, withln 4 nonths from the
date of thls not ice.

Inqulrles concerning the computatLon of tax due or refund allowed i:n accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgation Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerts Representat lve
Walter R. Mandevill-e
456 Fu l ton  St .
Waverly,  NY 14892
Taxing Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BURT AND BLANCIIE SMITH
DIBIA SMITHIS GROCERY

for Revision of a Determinat ion or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod March I,
through Novenber 30, 1981.

DECISION

Refund
28 and 29

t97 9

Peti t ioners, Burt  and Bl-anche Smith, d/b/a Snithrs Grocery'  Smlthboro'

New York 13840, f i led a petLt lon for revislon of a determinat lon or for refund

of sales and use taxes under ArtLcl-es 28 and 29 of. the Tax Law for the perlod

March 1, 1979 through November 30, 1981 (Fi le No. 39449).

A sma1l claims hearing was held before Arthur Johnson, Ilearing Offlcer' at

the off lces of the State Tax Co'nission, 164 l lawley Street '  Binghamton, New

York, on December 20, 1984 at 1:15 P.M. Pet i t ioners apPeared by Wal-ter R.

MandevLlle, P.A. The AudLt Divlsion appeared by John P. Dugan, Esq. (James

Del la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt Dlvlsion properly determlned additional sales taxes due

from petitloners based on an examination of avatlable books and records.

FINDINGS OF FACT

1. Pet l t loners, Burt  and Blanche Snith dlbla Smlthts Grocery'  operated a

grocery store located in Snlthboro, New York. Pet l t , ioners algo sold gasol lne

and a substant ial  var iety of dry goods.

2. On June 20, L982, as the result of an audLt, the Audlt DLvislon lssued

a Notice of Determinatlon and Demand for Pa;rment of Sales and Use Taxes Due



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

BURT AND BLANCHE SMITH
DIBIA SMITHIS GROCERY

for Revlsion of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March I,
through November 30, 1981.

DECISION

Refund
28 and,29

1979

Petitioners, Burt and Blanche Snith, Snithboro, New York 1384(1, flled a

petitlon for revlslon of a deternlnatlon or for refund of sales ancl use taxes

under Articles 28 and 29 of the Tax Law for the perlod March l, 19i'9 through

November 30, 1981 (Ft le No. 39449).

A small clal-ms hearing was held before Arthur Johnson, Ilearing OffLcer, at

the offlces of the State Tax Comtssion, 164 Hawley Street, Blngharnton, New

York, on December 2O, L984 at 1315 P.U. Pet i t ioners appeared by Walter R.

Mandeville, P.A. The Audit Division appeared by John P. Dugan, Esq. (Janes

De1 la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit DivLsion properly determined additlonal sal-rEs taxes due

fron petltioners based on an examlnatlon of avalLable books and re,cords.

FINDINGS OF FACT

1. Pet i t loners, Burt  and Blanche Snith d/b/a Snlth 's Grocery, operated a

grocery store located in Snithboro, New York. Petitioners also sold gasollne

and a substantial- variety of dry goods.

2. On June 20, 1982, as the result of an audlt, the Audit Dlvislon issued

a Notice of Deternlnation and Demand for Payment of Sales and Use Taxes Due



-2 -

against petitl-oners covering the period March 1, 1979 through Noveuber 30, 1981

f o r  t a x e s  d u e  o f  $ 4 , 8 1 9 . 7 0 ,  p l u s  i n t e r e s t  o f  $ 8 8 8 . 3 0 ,  f o r  a  t o t a l  o f  $ S , 7 0 8 . 0 0 .

3. On audit, the Audit Division found that petitioners did not maLntain

books of orLginal entry. The only sales records avaLl-abl-e were caeh reglster

tapes which showed total sales and sales tax collected. Purchase records

conslsted of invoices and a check reglster. The check reglster showed dLsburse-

ments and bank deposits.

In order to verify the accuracy of the taxable sales reported' the

Audit Divlslon anaLyzed purchase involces for the year 1980 to determlne thoee

purchases that would result in taxable sales when resoLd (excluding gasoLl.ne

and kerosene).  The taxabl-e purchases amounted to $126,666.07 which repreeented

38.22 percent of total purchases (excl-udlng gasollne and kerosene purchases).

This percentage was appl led to purchases of $373,006.67 for the perlod l larch 1,

1979 through November 30, 1980 after aLlowlng for pllferage and self-consumed

items to determlne taxable purchases of $L42,563.f5. The purchases were placed

in thirteen dlfferent categories and a narkup percentage ltas computed for each

category based on coats and selLing prlces ln effect at the time of the audl.t

(approxirnately Februaryr 1982). The welghted average markup of all categorles

was 34.59 percent. The weighted average narkup was applied to the taxable

purchases determLned above to arr ive at taxable sales of $191,875.Ot4.

A weighted average markup for gasol-ine and kerosene of 8.15 percent

rras computed based on purchases and sales in 1980. Thls markup was applled to

gasoline and kerosene purchases for the period March 1, 1979 through Novernber 30,

1980 to determine sales of $611505.30. The conblned audited taxabl-e sales were

$253,381.04 .  Pet l t toners  repor ted  taxab le  sa les  o f  $205,932.OO for  the  same

period, Leavlng addlt lonal taxable saLes of $47,449.04 or an error factor of
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23.O4 percent. The error factor was used to determine addltlonal taxable ealee

for the ent ire audit  per iod of $79,603.87 and tax due thereon of $4,776.23.

Use tax of $43.47 was assessed on the sel-f-consumed taxabl.e purchaaea.

4. Petitioners submitted federal income tax returns for the y'eare L979,

1980 and 1981. TotaL gross sal-ee and total purchases shown on saldl returns

were  $899,338.11  and $757,809.53 ,  respec t iveLy ,  fo r  a  to ta l  g ross  l r ro f l t  o f

$141,528.48. Pet i t ioners performed an analysis of these f igures wl- th the

fol l -owing results:

Gross Taxable Exempt

Sa les  $899 ,338 .11  $43 I ,4L2 .49  $467 ,925 , ,62
Purchases 757 ,809.63 282 'L86.9I  475,622, ,72
Gross Prof  L t  $14L,528.45 $149,225.58 ($ 7 ,697 , ,L0)

erroneous

pro f l t .

Petitioners concluded from the analysLs that the audlt results were

since the gross profit on taxable items exceeded the overall groes

In additlon, petitloners argued that the audit did not gt're conslderatlon

to nontaxable sales made to exempt organizations and sales by the rtase. They

further argued that it was improper to apply a markup percentage crmputed ln

1982 to purchases made in pr lor years.

Petitioners did not substantlate any nontaxabl-e sa1es. They also

failed to establish what effect case sales had on the weighted markup or that

their markup was lower Ln L979, 1980 and 1981 than ln Lg82.

CONCLUSIONS OF LAW

A. That petitioners malntained lncornplete and lnadequate books and

records. Moreover, the cash regl.ster tapes nere useless for verifying taxable

sales reported ln that it coul-d not be deternined lf sales tax was charged on



al l  taxable t tems (Matter of  Carl  J.  Llcata et al- .  v.  Roderlck Chu et aL, 64

N . Y . 2 d  8 7 3 )  .

Accordlnglyr

available information

sec t ion  1138(a)  o f  the

the Audit Divlsion

and on the basLs of

Tax Law (Matter of

properly determlned

external lndlces as

Sakran v. State Tax

taxable sales from

provl.ded in

Conrml .ss lon ,73

A . D .  2 d  9 8 9 )  .

B. That that Audlt Dlvision reasonabl-y calcuLated petitlonertit tax

llabillty and petltioners have fal.led to demonstrate by clear and <:onvinclng

evidence that the audit nethod or the amount of tax assessed nas et:roneoug

(Matter of Surface Line Operators Fraternal Organlzation, Inc. v. llully' 84

A . D . 2 d  8 s 8 ) .

C. That the pet i t ion of Burt  and Blanche Smlth dlbla Snithfs Grocery

denied and the Notlce of Deternination and Demand for Paynent of Sales and

Taxes Due issued June 20, 1982 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL 10 1985

is

Use
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