
STATE OF NEIil YORK

STATE TAX COMMISSION

I n t
o f

Skaggs Walsh, Inc.

for Redeternl.nation of a DefLclency or
of a Determination or Refund of Sales &
under ArticLe 28 & 29 of the Tax Law for
P e r l o d  1 2 / 1 1 7 9  -  l 0 / 3 1 / 8 0 .

State of New York

County of Albany

David Parchuck, betng duly sworn,
of the State Tax Coumlssion, that he is
6th day of February, 1985, he served the
mai l  upon Skaggs Walsh, Inc.r  the pet l t

AFFIDAVIT OF IIAILING

slon
e Tax

the

and eaye that he Ls an enployee
r 18 years of age, and that on the

withln notlce of Decislon by certifled
in the wlthln proceedl.ng, by

lrrapper addreseedly sealed postpaldenclosing a true copy thereof 1n a secu
as fol lows:

Skaggs tr{alsh, Inc.
119-02 23rd Avenue
Col lege Point,  NY 11356

and by depositing same enclosed
post off lce under the excLusive
Servtce wlthin the State of New

That deponent further says
hereLn and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
6th day of February, 1985.

ld properly addressed wrapper ln a
United States Postalcustody of the

said addressee ls the petltloner
sald wrapper is the last known addrese

t n a
care
York.

that t
forth

zed  to ls ter oat
pursuant to Tax Law sectl.on 174



STATE OF NEW YORK

STATE TAX COI'{MISSION

of
Skaggs tr{alsh, Inc.

for Redetermlnatlon of a DeficLency or
of a Determination or Refund of Sales &
under Artlcle 28 & 29 of the Tax Law for
P e r i o d  1 2 / 1 1 7 9  -  1 0 / 3 1 / 8 0 .

AFFIDAVIT OF MAILING

ion :
Tax

State of New York

County of Albany
ss . :

DavLd Parchuck, belng duly sworn,
of the State Tax Comnlsslon, that he ls
6th day of Februaryr 1985, he served th

and says that he ls an employee
r 18 years of age, and that on the

withln notLce of Decislon by cert l f led
nail upon Nl.cholas J. Damadeo, the repre tat lve of the pet l t loner Ln the
wlthln proceeding, by encl-osing a true
postpald lrrapper addressed as follows:

y thereof ln a securely sealed

NichoLas J. Damadeo
1205 Frankl in Ave.
Garden CIty,  NY 11530

and by depositlng same enclosed ln a
post office under the excluslve care
Servi.ce within the State of New York.

That deponent further says that
of the petltloner herein and that the
last known address of the representat

sworn to before ee this
6th day of Februaryr 1985.

thoriz ster oat
pursuant sec t lon  174
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February ( ,  1985

Skaggs hralsh, Inc.
119-02 23rd Avenue
Col lege Point,  NY f f356

Gentlemen:

Please take not ice of the DeclsLon of
herewlth.

You have now exhausted your rlght of rev
Pursuant to sect lon(s) l l38 of the Tax t

adverse decisLon by the State Tax ion
Artlcle 78 of the Cl.vll Practice Law and
Supreme Court of the State of New York,
da te  o f  th ls  no t ice .

Inquiries concerning the computatlon of
with this declslon may be addressed to:

State Tax Couml.ssion enclosed

at the adnlnlstrattve level.
a proceedlng in court to revlew an
may be instituted only under
s, and must be cotunenced Ln the

bany County, wlthln 4 nonths fron the

x due or refund allowed ln accordance

{
rhl

NYS Dept.  Taxat ionland Flnance
Law Bureau - Litig4tlon Unit
Bui lding / /9,  State {Canpus
Albany, New York 12227
Phone # (518) 457-1070

Very truly yours'

STATE TAX COIIMISSION

PetLt ioner I  s Representat lve
Nlcholas J. Danadeo
1205 Franklin Ave.
Garden clry,  l {Y 11530
Taxlng Bureaurs Representat lve



STATE OF

STATE TN(

NEW YORK

, COMMISSION

the Matter of the Petltion

o f

SKAGGS WALSII, rNC.

for Revlslon of a Determination or for
of SaLes and Use Taxes under Articles
of the Tax Law for the Perlod December
through October 30, 1980.

DECISION

a custoner l1lst as part of the bulk sale of

an infornatlon senrice subJect tothe furnlsh{ng of

of the Tax llaw.

such cust l ls t  const i tuted a retal l  sale of

FINDINGS OF FACT

l
nfruna

Z8land 29
1r  1979

Petit ioner, Skaggs Walsh, Inc., 119h02 23rd Avenue' College Polnt, New

York 11356, flled a petitlon for revlslofr of a determlnation or for refund of

sales and use taxes under Artlcles ZA anp 29 of the Tax Law for the perlod

December 1, 1979 through October 30, 19W (Flle No. 33220).

A snall clalns hearlng was held beftre Arthur Johnson, Hearlng Offlccr, at
I

the offices of the State Tax Comisstonr{ Trro World Trade Cent,er, New York, New

York, on May 24, 1983 at 9:15 A.I"1., witd aLl- brtefs to be submltted by Auguat 30,
i

1983. Petltloner appeared by Nlchol-as {. Damadeo, Esq. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Anna C(1e11o, Esq.,  of  counsel) .

ES

I. Wtrether the sale of

business assets const i tuted

tax  under  sec t , ion  1105(c) (1 )

II. t 'Ihether the sale of

tangibl-e personal property.

1. 0n January 13,

and Demand for Payment

1981, the Audlt Division lssued a Notlce of Determloatlon

agai.nst petltloner, Skaggsof Sales and Uset Taxes Due
I



-2

Walsh, Inc.,  covering the perLod Decenbe{ 1, 1977 through October 31r 1980 for

I
taxes  due o f  $61560,00 ,  p lus  Ln teres t  o f {$92.96 ,  fo t  a  to ta l  o f  $6 '652.96 .  The

notlce lndicated that the taxes were detrfrnined due from McAllister Fuel Ol.L,

Inc. and that petitioner, as purchaser 1{ a bulk sale transaction, wae ltable
I

for such t€xes in accordance with sectio{r 1141(c) of the Tax Law.

2. Petltioner lras engaged ln the rltall fuel o11 businese. 0n October 20,
I

1980, petitloner entered lnto an agreeuefit to purchase the buslness assets of

{
McAll-lster Fuel Oll-, Inc. (rrMcAllisterrr){ for $135,000.00. The agreenent

al located the total  saLes pr ice as fol l$s:

The

the

the

of

goodwlll-
customer l ist
equipment
restrictlve covenant$

I
customer llst referred to above con{lsted

the Tax Law.

$ 3,ooo.oo
82 ,000 .00
30 ,000 .00
20 ,000 .00

of 44 pages and wae annexed to

The total tax due on the notlc{ issued to petltloner represented the
I

tax computed on the portLon of the sale{ prlce allocated to the customer Lfet.

At the hearing, counsel for thf Audlt Divlston also argued that the
{

customer l-ist was taxable under section{ 1105(a) of the Tax Law as a retall sale

of tanglble personal property. I
I

4. The customer l-ist annexed to t{re sale agreement was dlvlded into three

columns. The first colunn of each pagei stated the name and address of the

customer. The second col-umn lndicated fihether or not the customer had a

service contract wlth McAllist,er. The fnfra colunn lndlcated the expLratlon
il

date of the servtce contract,  i f  appl lcpble.

sale agreement as F.xhlblt rrArr. 
i

3. The Audit Dlvislon conslderea fnat the saLe of the customer Llst ltas

furnishl-ng of information, subJect {o the tax tmposed under sectlon 1105(c) (1)
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With the excepti.on of the aboveltntornation, alJ- other facts concernLng

the customer, 1.e.,  degree day cards, s i*e of tank, I -ocat lon of f l l -L,  service
I

records and credit ,  are ref l -ected in the buslness records.

5. McAlllster had contracts wlth lts customers for the dellvery of fuel

o11 and for service. These contracta wefe elther wrltten or oral, but ln all
I

cases were indefinlte ln duratlon. Unde{ a typlcal contract, McAlllster
I

supplied fueL oil to a customer on .r, 
",r{or"tic 

dellvery basis. Coneumptlon

I
factors were calculated for each tndlvid$al customer on a degree day basls so

that the company could anttcipate when e{ch customer was due for a dellvery.

rn some cases, customers were on a ttwlll i""Utt basls.
i

McAl l ister not i f ied i ts 
" ,r"aor.{"  

that,  as of a certaln date, pet i t ioner
I

would be supplyl-ng their fuel o11 and sefvice. PetLtloner also notlfled the

same customers advlsing then that lt was llassumlng the responslbilltles of

McAllister.

Petitioner took the posltion th{t the sale of the customer llst ltas an

asslgnment of contractual rights and ob{gatlons which Ls not subJect to the

imposltion of sales and uae taxes.

6. As part of the sale agreement, {he prLnclpals of }lcAlLlster executed

restrLctive covenants which prohiblted, 
inter 

aliar the sol-lcitlng or acceptlng

of business from any of the customers on ithe customer list or dlecl-osure of the
I

names on such llst to other persons. i

Petltioner also requlred enploy{es to execute restrictive covenants ln

which they agreed not to disclose the o"ni." of petltionerrs customera.

A. That section

from every retail sale

f f05(a) of the Tax {Law imposes

of tanglble perso{al propertyr

a tax upon the rrreceLpte

except as othentlse
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I
il

provided in [Art ic le 28]r ' .  Sect ion 1105(c) (1) of  the Tax Law imposea a tax on

the receipts from every saLe, except for{resale, of  the servlce of rr furnlshLng

I

of informatlon by prlnted, mlmeographed {r nultigraphed matter or by dupllcatlng

wrltten or prlnted matter in any other rn$nner, including the servlces of

collectlngr conpiJ-lng or analyzlng tnforfatlon of any klnd or nature and

furnj.shing reports thereof to other pers{ns, but excluding the furnLshing of

lnfornatlon which ls personal or tndivtd$al ln nature and whlch ls not or nsy

not be substant ial ly incorporated ln repiprts furnished to other pereons.. .rr .

B. That a customer l-lst ls a busln{ss asset the sal-e of whlch constltutcs

"the sale of lnformatlon and ls, there e, taxable under sect ion 1105 [subd.

(c) l  of  the Ta:r Law (ci tat ion omlt ted)r l Island RelLable

Connn lss ion ,  72  A.D.2d 826,  mot .  fo r  l v .  *o  "On.1
Meadowbrook Removal- Corp., State Tax Confrisslon,

i
C. That the petition of Skaggs Walfh, Inc.

Determinatlon and Denand for Payment of fales and
i

1981 is sustalned. i

den. 49 N.Y.2d, 707; Matter of

December 17r 1984)

is denied and the Notice of

Use Taxes Dtre lssued January 13 ,

DATED: Albany, New York STATE TAX COMMISSION
I

FEB 0 6 1gg5
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