
STATE OF NEW YORK

STATE TN( COMMISSION

AFFIDAVIT OF I'IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Comlsslon, that he Ls over 18 years of ager and thac on the
6th day of February, 1985, he served the wlthln not ice of Declslon by cert i f led
maLl upon Thomas Siuta, the petitioner in the wlthin proceeding, by encloelng
a true copy thereof ln a securely sealed postpald wrapper addreseed as follows:

Thomas Siuta
3362 Lockport  Rd.
Sanborn, NY 14L32

and by depositing same enclosed in a postpaid properLy addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

In the Matter of the Petltl.on
o f

Thonas SLuta

for Redetermination of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12  |  I  /79-8  /31  /80 .

That deponent further
herein and that the address
of  the  pe t l t loner .

Sworn to before me thLs
6th day of February, 1985.

says that the sald addressee ls the Pet l t loner
set forth on sald w'rapper is the last known address

to admST
Tax Lawpursuant to sec t ion  174



STATE OF NEIT YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i tLon
of

Thonas Siuta

for Redetermination of a Deflcl.ency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  12  |  L  179-8  l3 l  180.

AFFTDAVIT OF II{AILING

State of New York :
s ts .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Coumission, that he ls over 18 yeare of age, and that on the
6th day of Februaryr 1985, he served the withln notLce of DecLslon by cert i fLed
mal.l upon Victor J. Orzechowskl, the representatlve of the petltloner Ln the
wlthln proceedlng, bI enclosing a true copy thereof ln a securely eealed
postpald lrrapper addressed as follows:

Vlctor J. Orzechowskl
321 Portage Road
Nlagara Fal!-s, NY 14303

and by depositing same enclosed Ln a postpald properly addressed wrapper ln a
post off ice under the exclusLve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sal.d addressee Ls the rePresentative
of the petitioner herein and that the addreas aet forth on sald wrapper ls the
last knosTn address of the representative of the petltloner.

Sworn to before ne this
6th day of February, f985.

t o a
Taxpursuant to Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 6, 1985

Thonas Sluta
3362 Lockport  Rd.
Sanborn, NY 14132

Dear Mr. Siuta:

Please take notlce of the Decislon of the State Tax Conmlssion encloeed
herewith.

You have now exhausted your rlght of review at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decision by the State Tax Con'rnission nay be lnstl.tuted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date  o f  th is  no t lce .

Inquirles concerning the computatlon of tax due or refund allowed Ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner t  s RepresentatLve
Victor J. Orzechowskl
321 Portage Road
Niagara Fal-ls, NY 14303
Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

THOMAS S. SIUTA

for Revision of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an'd. 29
of the Tax Law for the Period December 1, L979
through August 31, 1980.

1. On November 16,

for Payment of Sales and

1982, the Audlt Divlslon lssued a

Use Taxes Due agalnst petitlonert

DECISION

Notlce and Denand

Thomas S. Sluta, as

Petitioner Thomas S. Siuta, 3362 Lockport Road, Sanborn, New York L4L32,

flled a petltlon for revlsion of a determl.nation or for refund of eales and use

taxes under Articles 28 and 29 of the Tax Law for the perlod December 1' L979

through August 31, 1980 (FlLe No. 42320).

A snal-l clalms hearing was held before Rlchard L. Wlckhan, Hearlng Officer'

at the offices of the State Tax Connnission, 65 Court Street' Buffalor New York,

on September 2O, 1984 at 10:45 A.M. PetLt loner appeared by Victor J.  Orzechowekl,

Esq. The Audlt Division appeared by John P. Dugan, Esq. (Deborah lhryer' Esq. '

of  counsel) .

ISSUES

I. Whether petLtloner Thomas S. Sluta is personally J.lable for the taxee

reported but not patd by Astro Guard Internatlonal Salesr Inc.

II. I 'Ihether the penalty and that portlon of Lnterest exceeding the mlnlmtrn

statutory rate assessed agalnst pet l t ioner shouLd be cancel led.

FINDINGS OF FACT
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the responsible offlcer of Astro Guard Internatlonal Sales' Inc., ("the corPor-

at ionrr) .  Said NotLce scheduled a tax, penalty and lnterest due as fol lows:

Period Endlng

Feb.  29,  1980
l{ay 31 '  1980
Aug .31 ,1980

Tax Ihre

$1 ,145 .17
901 .39
599.78

Penalty Due

$4s7 .77
353 .50
230.68

Interest Due

$228.L5
159 .  13
92.28

due on the returne
28,  L979 of  $541.82
$388.00 was reported
L979, respectlvely.

2. Petitioner, Thomas S. Slutar the corporatlonts sole shareholder,

conceded, at the hearing, that he was a person requlred to collect tax on

behalf of the corporatLon pursuant t,o sections 1131(1) and 1133 of the Tax Law.

Mr. Siuta disputes the amount of tax, penalty and interest asseased.

3. Durlng the period under revlew, petltioner delegated to a manager the

corporate nanagement functions. The manager neglected to either uaintaln or

retain sales and purchase records and falled to fl1e the requlred New York

State and local sales and use tax returns for the quarterly periods that ended

February 29, 1980' May 31, 1980 and August 31, 1980.

4. PetLtloner, upon discovery that the corporatlon was dellnquent in

fll lng its sales and use tax returns, late flled the returns ln December 1980.

For the periods ended February 29e 1980 and August 31, 1980, petitioner reported

tax due of $1,L45.17 and $599.78 respect lvely,  or approxlnately double the

average of the tax reported on prevlously fl1ed returns for sinllar quartere.*

Pet l t loner est inated a tax due of $90f.39 for the perlod ended May 31, 1980

even though no tax !ra6 previously reported for this quarterLy period.

* Astro Guard Internat ional Sal-es,. Inc. reported a tax
for the periods ended February 28e 1978 and February
and $683.90 ,  respec t ive ly .  A  tax  due o f  $313.39  and
for the periods ended August 31, 1978 and August 31,
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5. PetLtlonerts egtimate of tax due was based on lnfornatlon provided by

his accountant and his lawyer who advised petltloner to report at leaet twice

what had been previously reported. While the sales and use tax returns rthlch

petitioner fil-ed were not narked estimated returns, petitloner antlclpated that

amended returns would be flled at the time he became alrare of the actual salee

and use taxes due for the corporatlon. Due to the condltion of the corporate

records left by the nanager and petltlonerts lnabll-lty to obtaln recorde from

the manager or other sources, petitloner hae not been abl-e to reconatntct the

corporate sales and determlne the actual tax due.

CONCLUSIONS OF LAW

A. That sect lon 1138(a)(1) of the Tax Law provLdes, ln part ,  that r ' ( l ) f  a

return required by thts artlcle ls not flled, or if a return when flled 1g

lncorrect or insufficient, the amount of tax due shall be deternlned by the tax

conrmisslon from such informatlon as may be avallable.tt

B. That the tax due reported on the returns of Astro Guard InternatlonaL

Salesr Inc. for the periods ended February 29, 1980' May 31'  1980 and Auguet 31'

1980 was an estimate ln excess of the actual tax due grounded on the credlbLe

teetinony of the petttioner. Lacking the essential records needed to compute

the actual tax, the tax due for the quarterly perlod ended February 29, 1980

shal-l be computed at 125 percent of the due as reported on the return for the

perlod ended February 28, 1979 and the tax due for the perlod ended August 31r

1980 shall be computed at 125 percent of the tax due as reported for the perlod

ended August 31r L979. With respect to the sales ta:x quarterly perlod ended

May 31, 1980, the tax due reported on the return for said perlod shall be

reduced by 37.45 percent which is one-half the anount of tax due reported plue

25 percent.
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C. That the tax conrmlssion nay remit the penalty asaessed and that

portlon of the interest in excess of the minlmum lnterest where the taxpayer

establishes that the fall-ure to comply wlth the law was due to reasonable cauae

and was not due to wl l l fu l  neglect [20 NYCRR 536.1].

D. That while petltlonerfs actlon ln fil lng the delinquent returns of

Astro Guard InternatlonaL Sales, Inc. ls admlrable, lt is essentLal to note

that petitioner lras an officer of the corporatl.on and admlttedly the responslble

officer. In additi.on, petitioner flled the corporate returns lrlthout any

remittance. This commission flnds that no reasonable cause exlsts for the

abatement of penal-ty and interest.

E. That the petition of Thomas S. Sluta ls granted to the extent of

Concluslon of Law |tBrr and the Audlt Divlslon ls hereby dlrected to accordlngly

nodify the Notice and Denand for Payment of Sales and Uee Taxes Dtre lssued

November 16, L982. Except aa so granted, the petltion is in all reapects

denled.

DATED: Albanyr New York

FEB 0 6 1gg5
STATE TN( COMMISSION
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