
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Anthony Sforza
dlb/a West Brlghton I tal lan Grocery

for Redetermination of a Defl-clency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  3 l l l 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
30th day of October,  1985, he served the wlthln not lce of Decislon by cert l f led
mail upon Anthony Sforza dlbla West Brighton ltaLian Grocery, the petitloner in
the withln proceedl"ng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Anthony Sforza
d/b/a West Brighton l tal lan Grocery
1215 Caste l ton  Ave.
Staten Island, NY 10310

and by depositing s€rme enclosed in a postpald properly addressed wrapper ln a
post office under the exclusl"ve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee l"s the petitioner
herein and that, the address set forth on sald wrapper ls the last known address
of the pet l t ioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

(

/2t4" ( / tcd/
thor lzed to ister oat

pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petitlon
o f

Anthony Sforza
dlbla West Brlghton I tal ian Grocery

for Redetermination of a Deficiency or Revlelon
of a Determination or Refund of Sales & Use Tax
under Artl-cle 28 & 29 of the Tax Law for the
P e r t o d  3 / I / 7 9  -  5 / 3 1 / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Com'nl.ssion, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthin notLce of Declslon by cert i f ied
nall upon Richard Ruggiero, the representative of the petitLoner ln the wlthln
proceeding, by encloslng a true copy thereof ln a securely sealed postpald
nrapper addressed as foll-ows:

Richard Ruggiero
1416 Fores t  Ave.
Staten Isl-and, NY 10302

and by deposl-ting same encl-osed ln a postpaid properLy addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addresaee ie the representatlve
of the petitioner herein and that the address set forth on said ltrapPer ls the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
30 th  day  o f  October ,  1985.

Authorized to adnl
pursuant to Tax Law sectLon L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  30 ,  1985

Anthony Sforza
dlbla tr lest Br lghton I tal lan Grocery
1215 CasteL ton  Ave.
Sta ten  Is land,  NY 10310

Dear Mr. Sforzal,

Pl-ease take notice of the DecLsion of the State Tax Cornrnlsslon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl-ng in court to revlew an
adverse decision by the State Tax Commission may be inst,ituted only under
Article 78 of the Civll Practl-ce Law and Rules r and must be comenced ln the
Supreme Court of the State of New Yorkr Albany County, within 4 nonths fron the
date of this not ice.

Inguirtes concernlng the computatLon of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatl.on Unit
Building //9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Rl-chard Ruggiero
1416 Fores t  Ave.
Staten Isl-and, NY 10302
Taxing Bureaurs Representatlve

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

ANTHONY SFORZA
DlBlA WEST BRIGHTON ITALIAN GROCERY

for Revision of a Deterninatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod March l, L979
through May 31, L982.

DECISION

Petitloner, Anthony Sforza d/b/a West Brlghton Italian Grocery, I2L5

Cast leton Avenue, Staten Island, New York 10310, f i led a pet i t ion for revlslon

of a determlnatlon or for refund of sal-es and use taxes under Articles 28 and

29 of the Tax Law for the perLod March 1, 1979 through May 31, 1982 (Fl le No.

4442r).

A fornal hearing was held before Frank W. Barrle, Hearl-ng Officer, at the

offlces of the State Tax CommissLon, Two World Trade Center, New York, New

York, on Septenber 18, 1984 at l :15 P.M. Pet i t ioner appeared by Richard

Ruggiero. The Audtt  Divls ion appeared by John P. Dugan, Esq. (PatrLcla L.

Brunbaugh, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvision properly determined the tax LLablllty of

Anthony Sforza d/b/a West Brlghton Itallan Grocery.

FINDINGS OF FACT

1. On Februaty 25, 1983, the Audlt  DivLslon lssued to

Sfotza, a NotLce of Determlnation and Demand for Palment of

Due covering the period March 1, 1979 through May 31, 1982

petltioner, Anthony

Sales and Use Taxes

for taxes due of
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, t t , r r r .36 ,  p lus  pena l ty  o f  $7 ,361.73  and in te res t  o f  $8 ,832.23 ,  fo r  a  to ta l  o f

$ 5 0 ,  1 8 7  . 3 2  .

2. Petitloner executed valld consenta extending the perlod of llnltatlon for

assessment of sales and use taxes pursuant to which assegsment of sales and use

taxes for the perlod ln questl.on could be made on or before March 20, 1983.

3. Pet l t loner,  Anthony Sforza, operated a grocery store/del icatessen

cal-I-ed the rrWest Brlghton Italian Grocery" located at L2I5 Castleton Avenue,

Staten Island, New York.

4. In January of 1981, the Audtt Division co'nrnenced an audit of petltloner.

Made available for audit were the accountantrs worksheets for sales and purchases'

the federal tax returns for years 1979 and 1980, cancelled checks and nonthly

bank statements. Petltloner did not have avallabLe for audit either purchase

invoices or cash reglster tapes for the audlt perl.od. A |tday bookrr wae avallable

but dld not contaln entrles for every day.

5. Pet i t ionerts purchase records l rere compl led from pet l t ionerts check

disbursement records. Petltionerts sales records lrere comPlled fron a nonthly

conplJ-atLon of hLs receipts compared against his bank ttdepositsrr statements.

Petitionerts gross sales per hls sales and use tax returns and his lncome tax

returns nere, with mlnor varlances, ln agreement wlth hls ttrecelptstt as taken

fron hls bank deposlt  statements. Likewlse, pet i t ionerrs purchases per hls

lncome tax returns lrere, wlth ninor variances, ln agreement wlth hls |tpurchasestt

as determlned from hls check dlsbursements. Petltioner eetlmated that hie

taxabl-e sales were one thlrd of his gross sales and flled sales and use tax

returns and computed and paid his sales tax llabillty on such basls.



6. Pet l t ioner 's manner

for in cash nor the receipts

as dlsclosed by the audit and

purchases lrere, ln fact, pald
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of record keeplng did not refl-ect purchases paid

which generated the cash for such purchases. Yet,

as conceded by petLtioner at the hearing' some

from cash receipts. Petitloner also made purchases

by check.

7. Because neither cash register tapes nor purchase lnvoices were avallabLe

to check the accuracy of pet l t lonerfs purchases (see Findlng of Fact t t4t t) ,

gross sales and taxable sales, the Audit Dlvlsion chose to test the calendar

year  1980.

8. Pet i t ionerrs check dlsbursements refLect ing purchases as recorded by

petltloner for the year 1980 were anaLyzed.

9. Petltlonerrs suppliers were contacted for Lnfornatlon concernlng

petitionerfs purchases. lJhlle several suppJ-iers responded to the Departmentts

lnqulrlese only one, a beer dlstributor, provlded useful informatlon wlth

regard to the year 1980. Other suppllers provlded lnformatLon whlch was

neither rel-evant or useful with respect to the tested perlod. The lnfornatlon

provided by the one'rbeert t  suppl ier of  pet l t l -oner showed that pet l tLonerrs

actual purchases from said suppl-ler for 1980 were 5.92437 times greater than

pet i t lonerfs recorded purchases from sald supplLer.

10. Pet i t lonerfs purchase and sel l lng pr ices for c igarettes were analyzed

and a narkup was determined.

11. On February 8, L982, the Audlt Dlvislon conducted an observation test

at pet l t lonerrs store to determlne sales of sandwiches. On that day, pet i t loner

had gross sales (including sales tax) of sandwtches, coffee, rolls wlth butter

and hot soup ("sandwichesfr)  total l lng $160.25, whl-ch, af ter excluding the sales

tax, resul- ted ln taxable sales of sandwlches total l lng $148.04.
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12. Total- audlted taxable sal-es for the year 1980 of $155 1596.00 were

determLned by addlng:

a) $4r540.00 of c igarette sales (deternined by narkl .ng up pet i t lonerrs

purchases of cigarettes per its check dlsbursements Journal by the narkup

determined fron pet i t lonerrs sales data lsee Flndlng of Fact t t l0t t ]  J-ess

cl.garette stamp taxes) pl-us

b) $66r078.00 of beer sales (determined by nult lp ly ing petLt loner '8

recorded purchases from beer distrlbutors by the ratio of unrecorded cash

purchases to recorded purchases [see Flndlng of Fact ttgtt] resul-tlng ln

$37,759.00 ln purchases marked up by a 75 percent audlt experience narkup)

plus

c) $29,294.00 of soda sales (deternlned by narking up soda purchases

[est inated per sinl lar audlts to be 5I.92 percent of beer purchases] by a

50 percent audlt experlence narkup) plus

d) $24,035.00 of taxable groceries (determlned by nuJ-t iply ing taxable

grocery purchases per pet l" t lonerrs check disbursements ($3,042.30) by

the ratio of unrecorded cash purchases to recorded purchases Isee Findlng

of Fact "9"] less $21000.00 to reflect taxable merchandlse wlthdrawn from

inventory for self uae as reflected on petitionerts Lncome tax returns and

then marked up by a 50 percent audit experience markup) plus

e) $31 ,549.00 of sandwlch sales (deternined by nultlpJ-ylng dall-y

sandwich sales deternined per observat ion test Isee Flndlng of Fact r '11rr]

times 254 d,ays [5 days per week x 52 weeks less 6 holldaye] reduced by 9

percent lnflation to reflect 1981 sales which were reduced by 9 percent

lnf lat ion to refLect 1980 sales).
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13. A rat io of unreported sales to reported sales of 6.0390 was then

determlned for the year 1980 and applled to petitLonerts taxable sales reported

for the fuLl audlt period. The resultant total audited taxable sales were then

nultlplled by the applicable tax rate which, after subtractlng sal-es tax paid,

resulted ln addlt lonal sales tax due of $33r509.90.

L4. Addltlonal use tax due of $483.46 was determined by nultiplylng annual

taxable merchandise withdrawn for self use (see Flnding of Fact "12[d]tt) by the

three year audlt perlod and appfylng the appltcable rate of tax thereto.

15. Petitioner submitted evidence from five of lts euppliers whlch, when

conpared to its check dLsbursenents for the year 1980, refl-ect that all purchaees

from sald suppJ-lers ln the total  amount ot $27,069.07 were recorded ln pet i t lonertg

books and that there were no unrecorded cash purehases wLth respect to sald

suppl iers.

16. PetLtloner, durlng the audlt perlod, purchased "sodatt from the sane

suppl lers l t  purchased rrbeerrt .

L7. Evldence and testlmony lras subnltted showLng that at tlmes petltloner

routinely ran specials and sales on both taxable and nontaxable ltene. Ilowever,

petitioner submLtted no purchase involces whlch could be compared agalnst such

sales prices to determlne the markup and no evidence or testlmony rtas submltted

showlng what effect, lf any, such specials and sales would have regardlng

pet l t ionerrs taxable sales.

18. Petltloner also submitted evldence and testimony to the effect that:

the area around hLs store was slowl-y physlcally and aesthetically lnproving;

there was an lncrease ln the number of people routlnely shopping in the area;

and in prior years his store hours were erratlc.



-6-

19. Pet l t lonerts test imony as to his suppl iersr purchases, sal-es and

manner of doing business was evasLve and lnconcluslve.

CONCLUSIONS OF LAI{

A; That petltioner failed to maintaln books and records as requlred by

sections 1135 and LL42 of the Tax Law. Such records that petltioner dtd

maintaln were lnconplete. Petitlonerts records were Lnadequate for verlfyt"ng

taxable sales whlch sales petit,loner admltted were reported merely as an

estimate of his gross sales which adnlttedly were not accurately recorded.

When, as heree adequate records are not maintal-ned, the Audlt Dlvision

ls authorlzed to determlne the tax l-lablltty from such lnformation as may be

avail-able and, l"f necesaaryr nray resort to external l"ndices (Tax Law $1138(a);

Matter of  George Korba v. New York St,ate Tax Commlssion'  84 A.D.2d 655).

B. That pet i t loner showed, with respect to rr taxable groceriestt ,  that his

records adequately ref lected purchases thereof for 1980.

Pet l t ionerfs audlted sales of taxable grocerles for 1980 are deternLned

to be $41563.00 (taxable purchases as marked up 50 percent) whlch reduces by

$L9,472.00  rhe  $24,035.00  (F lnd ing  o f  Facr  r '12 [d ] " )  o r lg ina l l y  de termlned on

audit  for the year 1980.

c. That pet l t , ionerrs audlted

pet i t lonerf  s t tsodatt  purchases.

purchases for the year 1980 lncluded

D. That pet l" t ionerfs audited taxable sales for the year 1980 should

therefore be reduced by delet ing the $29,294.00 of sales determlned to be

"soda"  sa les  (F ind ing  o f  Fac t  "12 [c ] " ) .

That petitionerrs audl-ted rrbeerrt and ttsodart sal-es for 1980 are thus

redetermined to be $621852.00, determined by al locat ing audited beer and soda

purchases of $37,759.00 (Ftnding of Fact "12[c] ;  ConclusLon of Law "C") to
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a '

purchases of beer and soda pursuant to the 5L.92 percent ratlo (Finding of Fact

"12[c]rf) determlned and marklng up the beer purchases therefore deternined

($24,854.52) by 75 percent and the soda purchases therefore determlned ($12'904.47)

by 50 percent.

E. That pet l t ionerrs audited taxable sales for the year 1980 are redeter-

n ined to  be  $103r604.00  cons ls t lng  o f :

$  4 ,540.00  -  c lgare t te  sa les  (F ind ing  o f  Fac t  " I2 [a ] r ' )
621852.00 - soda and beer sales (Concl-usion of Law "D")

41563.00 - taxable groceries (Concluslon of Law t'Btt)

3L,649.00 - sandwich sal-es (Flndlng of Fact "12[e]r ' )

F. That accordingl-y,  pet i t lonerrs rat lo for the year 1980 of unreported

s a l e s  ( $ 4 t , 4 9 9 . 0 0 )  t o  r e p o r t e d  s a l - e s  ( $ 2 2 , 1 0 5 . 0 0 )  l s  3 . 6 8 6 9 .

G. That the Audit  Divis lon is directed to recompute pet l t ionerfs salee

tax l labl l l ty for the total  audlt  per lod based upon the rat io of 3.6869 of

unreported sales to reported sales.

H. That the def lc iency asserted with respect to use tax ls sustalned.

I. That except as noted in Concl-usions of Law trBtt and ttCtt, petltloner

falLed to overcome his burden to demonstrate that the method of audLt or the

amount of tax assessed was erroneous (Matter of Urban Llquors' Inc. v. State

Tax Comlss ion ,  90  A.D.2d 576) .

J. That the petltlon of Anthony Sforza d/b/a lJest Brlghton Itallan

Grocery is granted to the extent as noted in Conclusion of Law ttGtt and is ln

al-l- other respects denied.

K. That the Notlce of Determinatlon and Demand for Paynent of Sales and

Use Taxes Due lssued February 25, 1983 ls to be recomputed in accordance wlth



Concluslon of Law |tGrt and

penalty and interest.

DATED: Albany, New York

0cT 30 i985

-8-

othenslse sustalned, together with all appLlcable

STATE TAX COMMISSION

\sS\g
coMMrssrqllER
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