
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i tLon

Corp.739

for Redeternlnatlon of a DefLclency or Revlsion :
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Perlod:
r2 lL l78-8 /31 /8L .  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Comlsslon, that he le over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln notlce of Declslon by certlfled
nail upon 739 Food Corp., the petltLoner Ln the lrtthln proceedlng, bI encloelng
a true copy thereof ln a securely sealed postpald lrrapper addreesed ae followe:

739 Food Corp.
739 Nostrand Ave.
BrookJ-yn, NY LL2L6

of
Food

and by depoeltlng same enclosed
post office under the excl-uslve
Servlce hrithln the State of New

That deponent further says
hereln and that the address set
of the pet i t toner.

ln a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee ls the petLtloner
forth on sald wrapper ls the l-ast known addreee

Sworn to before me this
28th d,ay of June, f985.

nister oat
Ta:i Law sectlonpursuant to



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
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739 Food Corp.

for RedeternLnation of a DefLclency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2 /L /78-8 /3L |8 I .  :

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng dul-y sworn, deposes and says that he ls an employee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln not lce of Declslon by cert i f led
mail upon Lawrence Scharfman, the representative of the petltl.oner Ln the
wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Lawrence Scharfnan
347 stlr Avenue
New York, NY 10016

and by depositLng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the representatl.ve
of the petltioner hereln and that the address set forth on said rrrapper Le the
last known address of the representatlve of the petltloner.

Sworn to before me thls
28th day of June, 1985.

ister oat
pursuant to Tax Law sectlon L74
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June 28, 1985

739 Food Corp .
739 Nostrand Ave.
Brooklyn, NY 11216

Gentlemen:

Please take notice of the Decislon of the State Tax Conrmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng i.n court to review an
adverse decision by the State Tax Comlsslon may be lnstltuted only under
Artlcle 78 of the Civll Practice Law and Rul-es, and must be cor"menced ln the
Supreme Court of the State of New York, AJ-bany County, within 4 months fron the
date of thls not lce.

Inguirles concernlng the computatlon of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unl.t
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Lawrence Scharfman
347 5th Avenue
New York, NY 10016
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the !tratter of the Petitlon
:

o f
:

739 FOOD CORP. DECISION
:

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Period December 1, 1978
through August  31 ,  1981.  :

Pet l t ioner,  739 Food Corp.,  739 Nostrand Avenue, Brooklyn, New York 11216,

flled a petition for revision of a determination or for refund of sales and use

taxes under Articl-es 28 and 29 of the Tax Law for the period Decenber l, 1978

through August 31, 1981 (Fl le No. 37L27).

A fornal hearing was held before Frank W. BarrLe, Hearing Officer, at the

offices of the State Tax ComnLssion, Two World Trade Center, New York' New

York, on Septenber 18,1984 at 9245 A.M. Pet l . t ioner appeared by Lawrence

Scharfman, C.P.A. The Audit  Divis ion appeared by John P. Dugan, Esq. (Patr ic la L.

Brunbaugh,  Esq. ,  o f  counse l ) .

Whether the Audit Division properly determlned additional sales taxes due

from pet i t ioner for the period December 1, 1978 through August 31, 1981.

FINDINGS OF FACT

1. On March 26, L982, the Audlt  Dlvis ion Lssued to pet i t ioner,  739 Food

Corp., a Notice of Determinatlon and Demand for Payment of Sales and Use Taxee

Due in the amount of $49 1873.89 plus interest for the period December 1, L978

through August  31 ,  1981.
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2. Petitioner operates a supermarket ln Brookl-yn, New York and ls engaged

ln the retall sale of both taxable and non-taxable itens.

3. The Audit Dlvlsion commenced an audlt of petitioner in September of

1981. Records avai lable for review by the Audit  Dlvis ion were pet i t lonerfs

actual sales tax returns, coples of pet i t ionerrs Federal  and State income tax

returns, a cash reeel-pts journal, a check dl-sbursenents Journal, a general

ledger, a check register with cancelled checks, and nonthly bank statements.

During the course of the audit, upon the request of the Audit Dlvision, purchase

lnvol"ces were also made avaiLable for review.

4. Vendor had l ln i ted reglster tapes and those register tapes made

available for review showed only a taxabLe key. The tapes dld not itemize

the items upon which tax lras or was not charged.

5. The Audit Dl.vlsion chose the then current period of March 1, 1981 through

l4ay 31, 1981 to ver i fy pet l t ioner 's sales of taxable l tems. Made aval lable to

the Audit Divlsion were purchase involces for that period and the cash disburse-

ments Journal. A review of the cash dlsbursements Journal- disclosed that the

only disbursements recorded therein for that perlod rrere payments made by check.

The journal did not reflect any purchases nade by cash.

A revlew of the purchase involces for the same period dlsclosed

invoices pald ln cash, whlch purchases lrere not reflected or recorded in the

cash dlsbursements journal. Al-so noted was the lack of invoices refLectlng

purchases of i tems being sold by pet i t ioner.

A revlew of pet l - t ionerrs cash disbursements journal and pet i t ionerrs

check disbursements journal for a prior perlod (quarter ended November 30'

1978) which reflected both cash and check disbursements showed that cash

purchases were 5.98 percent of pet i t ionerrs purchases by check.
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6. The Audit Divislon revtewed each of the invoices reflected in the caeh

disbursements Journal which were paid by check and from said recorded invoices

determined purchases of items having a taxable nature upon thelr sale ln the

amount of $79r970.L7. Thl-s amount hras increased by 5.98 percent to ref lect

unrecorded cash purchases. These purchases were then marked up by 20 percent

to reflect taxable sales. The use of a 20 percent markup rsas agreed to by

pet i t ioner .

Sald purchases, as increased and marked up, indicated taxable sales

for  the  tes t  per iod  o f  $101,702.87  wh ich ,  compared to  pe t i t ioner rs  repor ted

taxable sales of $44r686.00 for the sane period, reveal an error percentage of

unreported taxable sales of I27.59448 percent.

Reported taxable sales for the entire audit perlod of December 1, L978

through August 31, 1981 were then lncreased by the error percentage and multlPlled

by the applicable tax rate to determine audited sales tax due which' after

glving credit for sales taxes actually paid, resulted ln the additlonal sales

taxes clained due in the amount of $49,873.89 for the ent ire audit  Period.

7. Pet, i t ionerts reported gross sales per i ts federal  income tax returns

were greater than i ts gross sales as reported on i ts sales tax returns.

8. In determining the amount of purchases to be marked up in arriving at

the amount of taxable sales, no consideratl.on was made by the Audit Divlslon

with respect to theft  or pi l ferage of merchandise. Pet i t loner sustalned losses

attrLbutable to pi l ferage at a rate of 2.25 percent of sales.

9. Petitioner also alleged having sustained robbery and burglary losses

in excess of $100,000.00 during the audit  per iod. However,  such cash and

equipment losses have no effect upon the amount of pet i t ionerts taxable sales.
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10. The Audit  Divis ion determined $4,275.L3 ln sales tax to be owing for

the period ended February 28, L979. At the hearlng, the Audit Dlvlslon conceded

that it had not received any consents to extend the statute of lLmitatlons for

assessment, from petitloner and no evidence rlas presented that the return for

such period was flled after the due date. In additlon, the audit report statee

that rfvendor filed all returns in a tinely manner.rt

CONCLUSIONS OF LA}J

A. That the quarterly return for the period ended February 28' 1979 was

f l led on or before March 20, 1979 and, ln the absence of a wrl t ten consent

extendlng the period of linitatlon on assessment, any additional taxes with

respect to such period hrere requLred to have been assessed on or before

March 20, 1982. The Notlce of Determlnatlon and Demand for Payment of Sales

and Use Taxes Due dated March 26, 1982 dld not tLmely assess addltlonal sales

and use taxea for such period.

B. That although there is st,atutory authorl.ty for the use of a [test

periodtt to determine the amount of tax due, resort to this method of computing

tax liabillty nust be founded upon an lnsufflclency of record keeping which

makes it virtually lmpossible to verify taxable sales recelpts and conduct a

complete audLt (Matter of  Chartair ,  Inc. v.  State Tax Comission, 65 A.D.2d

44). From the lfurited cash register tapes and other records malntalned by the

petitioner, the Audit Divl-sion could not determine if sales tax lras charged on

all taxabl-e items. Therefore, such documents were lnadequate for verlfylng

taxable sales or ascertainlng the exact amount of tax due.

C. That the audit  procedures ut i l lzed, as descr lbed, discLosed a slgnl f lcant

varLance from taxable sales reported, thus Justtfylng the concLusion that sales

tax was not properl-y charged on all- items subject to tax. Such a dl.screpancy
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establlshed the inadequacy and unreliability of petltlonerts books and records

(Matter of George Korba v. State Tax Conmission, 84 A.D.2A 655).  Accordlngly '

the determinatlon of additlonal taxes due rras proper ln accordance wlth the

provlsions of sectlon 1138(a) of the Tax Law (Matter of ChartaLr' 9g2g,i

Matter of  Sakran v. State Tax Comisslon, 73 A.D .2d 989) .

D. That in accordance wlth Conclueion of Law "A" above, the Audit Dlvlsion

is dl.rected to cancel that portion of the assessment relating to the quarterly

period ended February 28, 1979.

E. That in accordance wlth Flnding of Fact rrSrre BUpra, the Audit Dlvlsion

Ls dlrected to recompute pet i t lonerrs taxable sales (and the addit lonal sales

tax due thereon) after taking Lnto account losses of nerchandlse due to theft

and pi l ferage.

F. That except as noted ln Concluslons of Law ttDtr and ttEtt above, the

Notlce of Deternlnation and Demand for Paynent of Sales and Use Taxes Due

issued March 26, 1982 is sustalned and the pet i t ion of 739 Food Corp. ls hereby

denied.

DATED: Albany, New York STATE TN( COMMISSION

JUN 2 8 1985
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