
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl-tion
o f

The SelLer Corp.

for Redetermination of a Deflclency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 l L / 7 9  -  8 l 3 L / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and eays that he Ls an enployee
of the,state Tax Comission, that he is over 18 years of ager arrd that on the
13th day of September, 1985, he served the withl-n not ice of Decislon by
cert i f led mai l  upon The SelLer Corp.,  the pet i t loner ln the wlthin proceedlng'
by encloslng a true copy thereof in a securely sealed postpald wrapper
addresged as fol lows:

The Sei ler Corp.
153 2nd Avenue
Wal-than, I"IA 02254

and by deposltl.ng same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusl"ve care and custody of the United States PostaL
Servicd within the State of New York.

That deponent further says that the sal-d addressee is the petLtloner
herein and that the address set, forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
13th day of September, 1985.

Author{zed to ster oaths
sect lon 174pursualt to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

The Sel ler Corp.

for Redetermlnatl"on of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  6 l L l 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s 6 .  :

County of Albany :

Davl-d Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Conrmlssion, that he ls over 18 years of age, and that on the
13th day of September, 1985, he served the wLthl-n notice of Deeision by
certifled mail upon C. Dean Dusseaultr the representatlve of the petltl"oner ln
the withln proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald !f,rapper addressed as follows:

C. Dean DusseauLt
Ropes & Gray
225 Franklin St.
Boston' I"IA

and by depositing same enclosed ln a postpaid properl-y addreseed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

ThBt deponent, further says that the sald addressee ls the representatlve
of the petitloner herein and that the addresa set forth on sal"d rtrapPer ls the
l-ast known address of the representative of the petitioner.

Sworn to before me this
13 th  day  o f  September ,  1985.

ter oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  L 2 2 2 7

Septenber 13, 1985

The Se{ler Corp.
153 2nd Avenue
Wal-thadr tlA 02254

Gentleuen:

pLease take notice of the Decislon of the State Tax ConrnLseLon encloeed
herewl"ttr.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revl.ew an
adverse deeisl"on by the State Tax Conmlssl-on rnay be lnstituted only under
Article 78 of the Civtl- PractLce Law and Rules, and nust be co"menced ln the
Supreme Court of the Stat,e of New Yorkr Albany County, wlthl"n 4 months from the
date of this not lce.

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatton and Fl-nance
Law Bureau - Lltlgatlon Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Petltl-oner t s Representatl-ve
C. Dean Dusseault
Ropes & Gray
225 Frankl ln St.
Bobton, l"1A
Tatring Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

THE SEILER CORPORATION DECISION

for Retislon of a Determlnatl,on or for Refund
of Sales and Uee Taxes under Artlcles 28 and :
29 of the Tax Law for the Perlod June l, L979
througll August 31, 1982. i

PetLtloner, The SeLler Corporatlon, 153 2nd Avenue, Waltham' Massachusetta'

02254, flLed a petition for revLsion of a determination or for refund of sales

and use taxes under Arttcles 28 and 29 of the Tax Law for the perlod June I'

1979 through August 31, f982 (FlLe Nos. 39881 and 42248).

A fornal hearlng was hel-d before Dennls M. Galllher, Hearlng Offlcer, at

the offlces of the State Tax Conmissl.on, Bulldtng /19, State Offlce Campus,

Al-banyr New York on November 1, 1984 at 2245 P.M., with alL br lefs to be

subnitted by March I 1985. Petitloner appeared by Ropes & Gray, Esqs', (C. Dean

Dusseault, Esq., of counseJ-). The Audlt Divlslon appeared by John P. Dugan,

Esq. (James Del la Porta, Esq.,  of  counsel) .

rssuEs

I. I{hether the Audit DlvLsionrs lssuance of an estimated asseagment for

the firet trro quarterly perl,ods ln Lssue was proper.

II. Wtrether petitloner has supported lts aseertlons that certaln sales

held talxable on audlt were exempt as sales to non-taxable entl.tles or, alterna-

tlvely, were exempt as sales for resale.
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FINDINGS OF FACT

l ' On Septenber 9, L982, the Audlt Dl.vlslon lssued to petltloner, The

Seiler CorporatLon (rtselleEtt), a Notl.ce of Deteruination and Demand for Paynent

of Sales and Use Taxes Due for the perlod June 1, 1979 through Novenber 30,

L979, {n the amount of $121548.74, plus lntereat.  By a Not lce of Assessment

Review dated l lay 2, 1983, the aforementloned aaaesament l ras reduced to $11,140.30,

plus lpterest.

2,  On February 4, 1983, the AudLt Dlvls ion lssued to Sel ler a Not lce of

Deternl.nation and Demand for Paynent of Sales and Use Ta:res Due for the perlod

Decenber 1, 1979 through August 3L L982, Ln the amount of $33,756.38, plue

lntere8t. Seiler flled tlnely petitlons contestlng each of the notlces of

deflclency specLfied hereinabove.

3. Seiler is a Massachusetts corporation which provldes food nanagement

servlces to its customera, which lnclude (as relevant to thls proceedlng)

Marlst CoJ-lege and four New York hospital-s, specffical-ly Benedlctlne llospltal,

Cornlng Hospital-, Founders PavlLlon and St. ELlzabeth Hospltal (r'the hospltalerr).

It ls rrot dlsputed that each of these customers is exempt fron sales and use

taxat lon pursuant to Tax Law sect lon 1116.

- TIIE HOSPITALS -

4. Seilerts arrangement with each of the hospltals is a fmanagement feert

arrangqment, under which SelLer operates the food servlcee department, located

on the premlses at each hospital and provldes adminlstratlve and flnancl.al

servlces for each hospltal in connectlon wLth such operations. Sel.ler receivee

a nanagement fee for lts servlces, whlch ls computed elther on an annual or

monthly basls, or as a percentage of budgeted sales. Each of the management

fee artangementa at lssue was entered lnto through a wrl.tten proposal subnitted
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by Sel!.er to each hospltal. It Is aLleged that such wrltten Proposals contaLned

J.anguage that the types of purchaaes at issue (as descrlbed herel-nafter) would

be nade by Seiler on behalf of the hospltal-s. No further wrltten contracte

lrere entered into. The wrltten proposals lsere not offered ln evLdence at the

heariug.

5. A11 food servlce sales receLpts belong to the hospltale and aLl

expensea, Lncludlng Seil-erts management fee, are the responeiblllty of the

hospitBls. As a result, any ultlnate proflts or losses from food eervlce

operatfl.ons accrue to the hospltals.

6. Seller employees managlng the food servlce department at each hoepLtal

are subject to some control by the hospltal, and report to hospltal offlcers as

do other hospltal departments. The hospltaLs are furnlshed by Seiler lrLth a

l-ist oE Seller approved vendorg, from whom, ln Seil-errs Judgement, the best prlceg

and services can be recelved. However, the hospltal.s nay use any vendors they

choose. Other than having the right to choose vendors and flnal approval of

menus, the extent of the hospitalst control over SeiLerrs empLoyeea at the

hospitAl  Locat lons was not speclf led.

7. Inventory purchases origlnate with purchase ordere made out by Seller

managetrs at the hospltal locatlons or, more ueually, by tel-ephone calle from

gustr nFnagers at each locatLon to the particular vendors. Theee day-to-day

lnventory purchases neceasary for the operatlon of the food servlce departmenta

are ln[tlated at the ]-ocatl.ons. No purchase orders are made from Seilerfe

officee ln Massachueetts, except ln unusual cases such as the purchaee of a

fteezet or other large scale ltem. The purchase ordera lncLude the name of the

hospltal location and the address of the hospital loeatlon, as well as Seilerfs

name. Invoices from the vendors are aent to Seilerts personnel at the hospl.tal-
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locat ion, with the hospital  as wel l  as Sei ler ident i f ied on such involces.

Dellvery of items ordered is nade by the vendors to the hospltal locatlons and

all such items, upon delivery, becone hospltal- property. No invoices were

submltted ln evldence at the hearing.

8. A11 new vendors and continuing vendors on the Seiler - approved vendor

list are given a 1-isting of locations at which SeiLer provides food management

services. Seiler informs all vendors of the tax-exempt numbers of the hospltals.

9. Many of the vendors who supply products under the Danagement fee

arrangement also provlde suppLies to Seil-er at other locations. Invoices

subnltted ln the management fee sltuations do not include sales tax. In

contrast, involces submitted in other Lnstances lncl-ude sal-es tax on items

subject to tax. Sel.ler maintalns that advising the vendors of the tax-exemPt

numbers of the hospitals was sufficient to indlcate that the purchases were made

by or on behalf of an exempt orgaaLzatlon, and that this was understood by the

vendors.

10. As part of the management fee arrangement, Seller provides admlnlstratlve

and financial services to the hospitals ln connection wlth the operatlon of the

food service departments. Invoices from vendors for Lnventorles purchased' as

described, are recelved by Sei lerts managers at the hospital  locat lons. These

are checked by Sel ler personnel and sent to the Sel lerfs home adminlstrat lve

offices in Walthan, Massachusetts. These nultlple involces are sumtrarlzed' and

give rlse to another lnvolce which le submitted by Seller to the hospl.tals on a

nonthly basis. This latter involce breaks down expenses incurred by Sell-er

lnto different components. The hospltals also furnish lnformatlon to Seller

concernlng sales and other expenses (e.g. payrol l  exPense, etc.) ,  whlch ls
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consolidated with the Lnvoice of inventory costs to produce a financlal- statement

whlch ls submitted to the hospitals.  Sel lerrs involces to the hospltals

reflect the lnventory itens at cost with no markup for proflt added to such

it ,ems.

11. The payment of involces from vendors is made ln the flrst lnstance by

Seiler to the various vendors as part of the overall management and flnancial

servlces provided for the hospltals.  Sel ler thereafter recelves payment,

includlng its management fee, from the hospltals through the consolldated

nonthly invoices prevlousl-y described.

12. The types of ltems purchased with regard to the hospltals and

taxable on audlt  lnclude, ! !eq .aIe, napklns, forks'  spoons, knlves'

held

atralts,

bl-each, detergents, other cleanlng suppl- ies, etc.  The part ies have'  by a st lpu-

lation which is lncluded as a part of the record, provided a conpl-ete and

accurat,e generic descriptlon of the varlous ltems purchased and held subJect to

tax .

- MARIST COLLEGE -

13. The baslc arrangement between Marlst Col-lege and Seiler ls for the

operat ion of a board plan and dinlng faci l l ty at  the colJ-ege, and ls a prof i t

and loss (rfP and Lt') arrangement, as distlnguished from the prevlously descrlbed

management fee arrangement. Recelpts are collected by Sell-er and the exPenseg

of the operat lon are incurred by Sel l -er.  As a resultr  any prof l ts or losses

fron the operatlon accrue to Sell-er. In additlon, from tlme to tlme Seller ls

asked by l"larlst to provlde additlonal servlces in connection with certain

functlons held at the colJ-ege. These function sales are not lncluded in the

baslc P and L arrangement between Seiler and Marlstr but rather rePresent

addit , ional services provided by Sei ler.  Typical  funct ion sales lncLude luncheons,
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banquets, cocktai l  part les, coffee breaks, etc. ,  provided for faculty meetings,

student otgantzatl.ons and outslde groups. It is tax assessed by the Audit

Dlvision on certaln function sales which is at issue herein, rather than the

baslc servlce concerning the board plan and dining facillty.

14. The funct ion sales are ini t iated by a request fron Marist  personnel

made to Sei lerrs locat ion manager at Marlst fs dlning haII ,  descr ibing what Ls

needed for each part lcular funct lon. Sei lerts manager at Martst  PrePares a

funct ion speclf icat lon sheet ("spec. sheet") ,  which Is nearly ident ical  to a

regular SeLler invol.ce, settlng forth the locatlon of the functLon, the name of

the group invol-ved, Marlst ts name, and the costs of the funct lon ( foodr labor,

mater lals,  etc.)  pJ-us an amount of prof l t  for Sei ler.

15. Sei ler Ls compensated for i ts servlces after the funct ions are held.

Sei ler submlts to the col lege a spec. sheet or an invoice settLng forth the

costs incurred by Sel ler,  includlng l ts prof l t  amount for the funct lon. These

billings indlcate the particular functlon to whLch they are related' so as to

enable Marist to properly lnvoLce the particular organlzatLons whLch held the

funct lons. As noted, Sei ler makes a profLt on the funct lon sales, and Sel lerrs

bill-ing to Marist reflects this elenent of profit. Payment of functlon involces

ls made to Seiler dlrectly by the college on a monthly basls; all the involces

or spec. sheets for a particular month are consolldated, and paynent ts nade by

a single check from the college for all the lnvoices for that nonth. Seiler

does not b111 indivlduals or groups other than the col lege.

16. l"larist College subsequently bilts individuals and groups for partlcuLar

funct ions. Addlt tonal charges may be added by the col lege (e.g. securi ty,  hal l

rental ,  etc.)  so that Sel lerrs charge to Marist  is only a slngle component of

the bill- sent by Marist to a given group. The col-lege includes an amount for
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profit (plus taxes where approprlate) on its bllls to the various groups, whlch

may also lnclude a markup on the biLl- subnltted to lt by Seller so that the

col lege, in effect,  also makes a prof i t  on Sei l -erts charges. The paynents made

by the col-lege to Seller are not 1n any way contlngent upon recelpt by the

col-Lege of paynent from the lndividuaLs or groups associated with the partlcular

funct ions.

17. Pr ior to the perlod ln issue, when Sei ler f l rst  began dolng the

funct,ion sales, Seiler dlrectl-y billed the lndividual organLzatlons. Ilowever,

since then, l"larlst and Seiler have set up the existing procedure as descrlbed'

under whlch Seiler ts not lnvolved ln blll ing and coll-ecting fron any grouPs

other than Marist .

18. A11 of Sellerf s accounts recel.vable incl-udl.ng the functlon involcea to

I"larist are tracked by age and, ln accordance wlth SeiLer pollcy' are ltrltten

off  as bad debts when uncol lect ible.  General ly,  Sel ler measures uncol lect ibi l - l ty

as an elapsed perlod of one year without payment of an invoice.

19. Mr. Bernard Driscol l - ,  Sei lerrs chief accountant,  test i f ied that Sei ler

recelved only checks ln paynent fron Marist for the functlon saLes. However'

the auditor found several instances where payment appeared to have been made in

cash. This dlscrepancy was explalned by Seller by the assertlon that the

audltor assuned that al-l lnvolces other than those marked ftcheck recelvedrt were

cash sales.

20. Several lnstances were found, on audlt, where Lnvoices fron function

sales were wri t ten off  as uncol lect ible.

27. The auditor noted that funct ion sales lnvolces held subject to tax did

not refLect Sei lerrs t 'business account numbertt  for Marist .  The term "business

account number", though not explalned at hearing, presumably means the postlng-
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reference ledger account number assigned t,o l"larlst under Sellerrs accounts

recelvabl-e accountlng subsystem for receivabl-es under the baslc P & L arrangement.

22. No waivers extendLng the appllcable periods of linltatlon on assessment

r i lere executed by or on behalf  of  Sel ler.

23. The assessment referred to ln Flnding of Fact "1" (supra) asserta

sales and use t,ax due on recurring purchases made at the hospltal locatlons and

at Marist College, on functlon sal-es at Marist College, on sal-es by vending

machines, on sales of vending machlnes and on asset sales. Sel lerrs chLef

accountant consented, at the time of audlt, to the use of a test perlod audit

and projections therefrom to compute sales and use tax due on recurring purchases

at Ehe hospitals and Marist College. A detalled audlt rf,as conducted to determine

tax due on function sales, sales of vendlng machines and asset sal-es. Thus,

except fOr the ttvending machlne salesrt, sales and use tax asserted due by such

assessment rilas based on a test audit consented to by Seller or a full books and

records audlt. There is no dispute as to the adequacy of the records maintalned

by Sel l -er.  By l ts br lef ,  the Audit  Dlvis ion concedes the amount of sales tax

assessed as due on vending machlne sales and nlthdraws the portlon of the

assessment pertatning thereto.

24. Included wlth pet l t loner 's br lef  were proposed f lndings of fact

numbered ttltt through rrl8rf whlch, except for the characterizatlons in proposed

flndlngs "8" and tt9" to the effect that purchases were t'rnade on behalf of the

hospltals",  have been incorporated ln the foregolng Flndlngs of Fact.

CONCLUSIONS OF LAW

A. That pursuant

certaln lnstances not

to  Tax  Law sec t lon  1116(a)  (a )

relevant herein) or to exempt

, sales by (except ln

organlzatlons such as the
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hospltals and the college noted hereln are not subJect to the sales and

compensatlng use taxes inposed by Articles 28 arld 29 of the Tax Law.

B. That ln order for exemptLon to apply to the recurrlng purchases of the

noted i tems used at the var ious hospital  locat ions, i t  must be clear ly establ lshed

that such.items were directl-y purchased by the exempt organLzatlons through

employees or agents of such exempt organlzatLons properly authotLzed to make

such purchases. t

C. That the evidence presented does not cJ-earl-y establlsh that the

hospital-s, either themsel-ves or through petitioner, nere the direct purchasers

of the l tems at lssue. l l i thout restat ing al l  the facts,  we note that purchases

were lnl t lated by Sel lerrs personnel.  Vendor Lnvoices ar is ing therefrom were

sent to Sei lerrs personnel at  the hospital  locat ions, were ver l f ied there by

such personnel and then shlpped to SeLlerts home offices for payment to the

vendors by Sel ler.  Whi le the invoices included the part icul-ar hospitalrs name

and address, as wel l  as Sei lerts name, such informatlon would, of  necesslty '  be

Lncluded thereon for purposes of dell.very of the supplies orderedr afld does not

suff lce to estabLish that any hospitaL was l tseLf or through Sel ler the dlrect

purchaser of the suppl les. Sel lerrs wri t ten proposals to the hospitals were

not offered Ln evidence, nor was the extent of the hospitalst  control  over

Sel lerts act lv i t ies ln operat ing the food servlce departments more than very

generally speclfled. In sum, Seil-er rras the purchaser of record of the items

at lssue whlch were used by Seiler ln providing food management operatlons at

the var lous hospltals and the Audlt  Dlvls ionts assessment of tax on recurr lng

purchases of such i tems was proper.
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D. That Seller has established that the functlon sales at issue were made

by Sell-er to Marist rather than to the lndlvldual- groups, wlth Seller recelvlng

payment on such sales from Marist. Accordlngly, such sales by Seiler to Marlet

lrere not subJect to tax.

E. That the lssuance of an estimated assessment was reasonable. The

assessment reflects in part the results of a detalled audlt and in part the

resul-t of a test period audlt and projectlon therefrom agreed to by petitloner.

F. That the petitlon of The Sell-er Corporatlon ls granted to the extent

lndl.cated in FindLng of Fact tr23tr and ConclusLon of Law trDtt, but ls ln all

other respects denled and the notlces of determlnatLon, as recomPuted and

reduced in accordance herewlth, are sustained.

Dated: Albany, New York STATE TAX COMMISSION

slP 131995
PRESIDENT
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