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STATE 0F NEI^I YORK

STATE TAX COITIMISSION

In the Matter of the Pet l . t lon
of

Seaboard World Alrlines, Inc.

for Redeterminatlon of a Deficlency or Revislon
of a DetermLnatLon or Refund of SaLee & Uee Tax
under Artlcle 28 & 29 of the Tax Law for the
Perlod 9 /  L /7 4-2128 179.

AFFIDAVIT OF UAILING

State of New York :
s s . :

County of Albany :

Dsvld Parchuck, being duly sworn, depoees and says that he ls an employee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
lSth day of January, 1985, he served the slthln notlce of Declelon by certlfied
mall upon Seaboard World Airlines, Inc., the petltloner ln the wLthin
proceeding, by encloslng a true copy thereof Ln a securely sealed poatpal.d
lrrapper addressed as foll-ows:

Seaboard World Airllnes, Inc.
c/o Flytng Tiger Llnes
7401 World Way I{.
Los Angeles, CA 90009

and by depositing same enclosed ln a postpaid properly addreesed wraPper ln a
post office under the excluslve care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltioner
hereln and that the address set forth on sald $rapper Ls the laet known addreea
of the pet l t loner.

Sworn to before me this
lSth day of January, 1985.

thorlz to inlster oat s
pursuant to Tax Law sectLon 174



STATE OF NET YORK

STATE TAX COIT,IMISSION

In the Matter of the Pet l t ion
o f

Seaboard lilorld Airlines, Inc.

for Redeternlnatlon of a Deflcl.ency or RevieLon
of a Determinatlon or Refund of Sales & Use Tax
under ArtLcle 28 & 29 of the Tax Law for the
Period 9 |  I  17 4-21 28/ 79.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Cornnisslon, that he ls over 18 years of age, and that on the
lSth day of Januarye 1985, he served the wlthln notice of Declslon by certlfled
mall upon David Sachsr the representatlve of the petltloner ln the wlthin
proceeding, bI encloslng a true copy thereof in a securely sealed postpald
lsrapper addressed as follows:

Davld Sachs
I,lhite & Case
14 Wal l  S t .
New York, NY 10005

and by deposlting same enclosed 1n a postpald properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald ltrapPer ls the
last koolrn address of the representatlve of the petttloner.

Sworn to before ne thls
lSth day of January, 1985.

ter oato admL
sect lon  174pureuant



STATE OF  NEW YORK
STATE TAX COMUISS ION

ALBANY,  NEW YQRK T2227

January 18' 1985

Seaboard lilorld Airllnes, Inc.
c/o Flylng Tlger LLnes
7401 lforld Way hr.
Los Angeles, CA 90009

Gentlenen:

Please take notLce of the Decislon of the State Tax Conmisslon enclosed
herewlth.

You have now exhaueted your rlght of revlew at the adnlnistratlve level.
Pursuant to eection(s) ll38 of the Tax Law, a proceedlng ln court to revler an
adverse declsion by the State Tax ColmlseLon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and nust be co enced Ln the
Supreme Court of the State of New York, Albany County, wlthLn 4 months from the
date of thls not ice.

Inquirles concerning the conputatLon of tax due or refund allowed in accordance
wlth this decLslon nay be addreseed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatlon Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul.y youra,

STATE TAX COITIUISSION

cc: PetLt ionerrs Representat lve
David Sachs
I{trite & Case
14 Wall  St.
New York, NY 10005
Taxlng Bureauls Representatlve



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

SEABOARD WORLD AIRLINES, INC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period Septenber 1,
1974 through February 28, 1979.

DECISION

Petltioner, Seaboard I'lorld Airllnes, Inc., c/o Flying Tiger Llnes, 740L

Worl-d Way lJest, Los Angeles, California 90009, filed a petltLon for revislon of

a determination or for refund of sales and use taxes under Articles 28 and 29

of the Tax Law for the perlod September 1, 1974 through February 28, 1979 (F1Le

N o .  3 7 3 6 1 ) .

A fornal hearlng was held before Doris E. Stelnhardt, Ilearing Offlcer, at

the offices of the State Tax Conrmisslon, lbo World Trade Center, New York' New

York, on March 23, 1984 at 10:55 A.M., hr i th al l  br iefs to be submLtted by June

29,1984. Pet l t ioner appeared by White & Case (Davld Sachs, Esg. and Richard

E. !,lidln, Esq. , of counsel). The Audlt Division appeared by John P. Dugan,

Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUES

I. !' lhether the Audit DLvl.sLon properly assessed New York State and Clty

use taxes upon the entlre rental amount of short-term leases of alrcraftr whefe

the alrcraft were used exclusively in interstate or internatlonal comerce.

II. Whether the imposition of use tax upon the entire rental amount ls

unconstitutional on the grounds that such tax: ls not fairJ-y apportioned;

discrlminates.against interstate or forelgn conmerce; ls applied to an actlvLty
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without a substantiaL nexus to thls state; and ls not fairLy related to the

services provlded by thls state.

FINDINGS OF FACT

1. On October l ,  1980, pet i t ioner,  Seaboard World Air l ines, Inc. ( t tSeaboardrt) ,

was acquired by Flying Tiger Llnes, by whlch name Seaboard is now known.

2. On December 14, 1981, the Audit Divislon issued to Seaboard two

notices of determination and demands for payment of sales and use taxes due,

assesslng sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

period September 1, 1974 through February 28, 1979 Ln the anount of $940 1724.56,

p lus  ln te res t  o f  $362,091.43 ,  fo r  a  to ta l  o f  $1 ,302,815.99 .  Subeequent  to  the

issuance of the assessments, petltloner conceded llabllity ln the amount of

$475,248.48. At the formal hearing, the Audlt Division conceded that the

correct tax due for the perlod September, 1977 through December t L977 was

$L51726.00, result ing ln a reduct lon to the total  assessment in the amount of

$100,643.00; thus, the amount norc at issue ls $354,833.00.

3. The relevant facts are not ln dispute. Durlng the period in question'

Seaboard leased DC 8 and Boelng 747 aLrcraft from Northwest Orlent Al.rlines

(rrNorthwestrr) to transport cargo between the Unlted States and European cltles.

The aircraft were delivered to petitloner and returned to Northwest at John F.

Kennedy International- Airport (rrJFKrr) ln New York Clty. It ls the posltlon of

the Audit  Divis lon, as stated in i ts answer to pet i t lonerrs br lef ,  that rr the

exerclse of power over the pJ-anes ln issue, by the petitioner, bI the actlon of

receivlng and retentlon for any length of time, conatitutes a ta:<able use

(cltatlon onitted)rr subject to New York State and City use taxes.

4. Pet l t loner leased alrcraft  f rom Northwest on a t tper tr lprr  basls,  a

trip being defined as a departure from the point of origin (JfK) until the



planer6 return to

off lc lal  alrcraft

DATE
3 lL2  -  3 /13178  JFK
4 /28  -  4 /29178  JFK
5 /26  -  s /27178  JFK
6123  -  6 /24178  JFK
7 /O9  -  7 /10178  JFK
g ILL  -  9 /12178  JFK

Petit toner paid a f lat

amount of time spent in

-3-

that point.  Sone typlcal  l t lnerar lese gleaned from pet l t lonerrs

logsr are shown below.

ITINERARY
- London - Parls - Ansterdam - JFK
- Dourados, Brazll - Frankfurt - ZurLch - JFK
- Dourados - Frankfurt - Hartford, Connectlcut - JFK
- Boston - London - JFK
- London - Ansterdam - Bangor, Malne - JFK
- London - Amsterdam - Gander, Newfoundl-and' Canada - JFK

rate per trlp, which was not adJusted to reflect the

fllght. Most of the leases were for a slngl-e roundtrLp

to Europe.

5. D.rring the perlod in question, petitioner naintalned facllltles at JFK

consisting of lts headquarters, an administratlve office buildlng, a cargo

terminal with operatlons offices and a maintenance hangar.

6. The leased frelghter alrcraft were towed from Northwestrs faclLitlee

to pet i t lonerfs cargo faci l i t ies by tractor tug. Pet i t loner accepted the

aircraft by executing a delivery recelpt, at whlch tlne the provlslons of the

lease became effective. Once petiti.oner had physical- posseesion of the aircraft,

approximately two hours were requlred for lts personnel to load the cargo onto

the craft' fuel up, staff the plane and depart from the airport.

Usual flylng time to and fron Frankfurt, Gernany, petttionerts maLn

operati-onal clty in Europer wBS approxlmately 15 hours. The aircraft were

reloaded with cargo in Europe for transportatlon to the Unlted Statee as part

of petitlonerrs regularly scheduled servlce; approximately two hours were

consumed in reloading and other preparatlons for departure.

VJhen the craft returned to JFK, approximately 30 mLnutee to an hour

was required to transfer possession back to Northwest.



Thus,

alrcraft were

A. That Tax Law section 1110 provldes, ln pertinent part, rrE:rcept to the

extent that property or servlces have already been or will be subject to the

sales tax under this artlcle, there is hereby inposed on every Person a use tax

for the use within this state.. . ,  except as otherwise exempted under thls

art lc le,  (A) of any tangible personal property purchased at retai l . . . r r .  The

term truse" is deflned as r'[t]he exercise of any right or polrer over tanglbJ-e

persona l -  p roper ty  by  the  purchaser  thereo f . . . "  (Tax  Law sec t lon  f101[b ] [7 ] ) ,

and the term rrsale, sel l ing or purchasett  as t t [a]ny transfer of t i t le or poeseeslon

or both, exchange or barter,  rental ,  lease or l lcense to use or consume'

condltlonal or otherwlse, 1n any nanner or by any means whatsoever for a

considerat lon.. . rr  (Tax Law sect ion 1101[b]t5l) .  Slnce pet l t loner did not pay

New York State and City sal-es taxes upon the l-ease of the subJect aircraft' but

used said aircraft ln those jurisdictions, New York State and Clty use taxes

lrere properly lmposed.

B. That the exemption from sales and use taxes of recelpts for "co'mercial

alrcraft prinarily engaged in intrastate, lnterstate or foreign coonercerr ltag

added by the Laws of L978, Chapter 773, sectLon 2. frThe anendment to section

1115 took effect on March 1, 1979 and was not lntended to be retroact lve

(ci tat lon omit ted).rr  Matter of  Broome County Aviat ion, Inc. v.  Tul ly,  87

A . D . 2 d .  7 L 4 ,  7 L 5 .

C. That the constltutionality of New York statutes and of the appll.cation

thereof ln partlcular instances ls presumed at the adninistratlve level of the

1":c Qsmrnisslon.

of  the

on the

-4-

totaL average lease perlod

ground at JFK approxinately

CONCLUSIONS OF LAW

of approximately 20 hours,

three hours.



D. That the petLt ion of

and the assessments, issued on

agreements, are sustal-ned.

DATED: Albanyr New York

JAN 1 8 1985

Airlines, Inc. ls hereby denled'

1981 and nodlf ied by the part lesr

-5-

Seaboard World

December 14,

STATE TAX COMMISSION

PRESIDENT
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