
STATE 0F NEI^I YORK

STATE TN( COMI'ISSION

In the Matter of the Petitlon
- o f

Morton Saipe
Offlcer of 339 Merrick Road Restaurant, Inc.

for Redeternination of a DefLciency or Revision
of a Deteraination or Refund of SaLes & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Period 3/ I  /79-L2/ I0 /  8L.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany 3

David Parchuck, being duJ-y sworn, deposes and says that he Ls an enpJ-oyee
of the State Tax Comnission, that he Ls over 1.8 years of age, and that on the
29th d,ay of AprLl-, 1985, he served the wlthin notice of Decision by certified
nail upon Morton Salpe, Officer of 339 Merrick Road Restaurant, Inc., the
petltioner Ln the within proceedLng, by encloslng a true copy thereof ln a
securely seaLed postpaid wrapper addressed as follows:

Morton Saipe
Officer of 339 Merrick Road Restaurant, Inc.
6 Gaul-t Park Dr.
Westport ,  CT 06880

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further
hereln and that the addrees
of the petltioner.

Sworn to before ne thl.s
29th d.ay of April, 1985.

says that the said addressee Ls the Petitioner
set forth on sald wrapper ls the last knowu address

to
section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Morton Saipe
Offlcer of 339 Merrick Road Restaurant, Inc.

for RedeternLnation of a Deficiency or RevLsLon
of a Deternination or Refund of Sal-es & Use Tax
under Articl-e 28 & 29 of the Tax .Law for the
Per iod  3  |  t  I  79-L2 /  L0  /  8L .

AFFIDAVIT OF II{AILTNG

State of New York :
s s .  :

County of Albany 3

David Parchuck, being du1-y sworn, deposes and says that he is an empJ-oyee
of the State Tax Conmisslon, that he ls over 18 years of age, and that on the
29th day of April-, 1.985, he served the within notlce of Decislon by certlfLed
mal1 upon Janes 0. Druker, the representative of the petitloner ln the withln
proceedJ.ng, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

James O. Druker
IGse & Druker
1325 Frankl-in Avenue, Suite 225
Garden City,  NY 11530

and by depositl.ng same encLosed in a postpaid properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
ServLce wlthin the State of New York.

fhat deponent further says that the sald addressee is the rePreseatatl.ve
of the petitioner herein and that the address set forth on said wraPPer is the
Last known address of the representative of the petitloner.

Sworn to before ne this
29th day of AprJ.l-, 1985.

to ter oat
Larl sectlort L74Pursuant to Tax



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Apri l  29, 1985

Morton Saipe
0fficer of 339 Merrick
6 Gaul-t Park Dr.
Westport ,  CT 06880

Road Restaurant, Inc.

Dear Mr. Saipe:

Pl-ease take notice of the Declsion of the State Tax Connission enclosed
herewith.

You have now exhausted your right of revlew at the adninLstrative l-evel-.
Pureuant to section(s) rr3g of the Tax Law, a proceedlng Ln court to review an
adverse decisLon by the State Tax Comnl-ssLon nay be Lnstituted only under
Articl-e 78 of the Civil- Practice Law and Rul-es, and nust be commenced in the
Supreme Court of the State of New York, AJ-bany County, withtn 4 nonths fron the
date of this notLce.

InquirLes concerning the conputatlon of tax due or refund all-owed in accordance
with this decisLon nay be addreesed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yourst

STATE TA)( COMMISSION

cc: PetLtioner's Representative
James O. Druker
Ibse & Druker
1325 Franklin Avenue, Sulte 225
Garden City, NY 1f530
Taxl-ng Bureau's Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORTON SAIPE,
OFFICER OF 339 MERRICK ROAD RESTAURAI.IT, INC.

for Revlslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and. 29
of the Tax Law for the Perlod March 1, L979
through December 10, 1981.

DECISION

Petl t loner,  Morton Salpe, off icer of 339 Merr ick Road Restaurant,  Inc'p

6 Gaul-t Park Drlve, Westport, Connectlcut 06880, flled a petltlon for revielon

of a determinatlon or for refund of sales and use taxea under Articl-es 28 and

29 of the Tax Law for the period March l, 1979 through Decenber 10, 1981 (Flle

No. 37654).

A fornal- hearlng was heLd before Frank A. Landers, Hearing Offlcer, at the

offlces of the State Tax ConmLssion, l\lo World Trade Center, New York' New

York, on October 1, 1984 at 2245 p.n. wlth al- l -  br lefs to be submltted by

January l4e 1985. Petttloner appeared by Janes O. Druker, Esq. The Audlt

Divls lon appeared by John P. Dugan, Esq. ( Imtn A. Levyr EBq. e of counsel) .

ISSUE

lJhether the Audlt Dlvlsion

caxes due from 339 Merrlck Road

through December 10r 198I.

I . 0n l"lay 4,

lssued a Not ice of

Due under Artlcles

properly determLned addltlonal

Restaurant,  Inc. for the perlod

sales and uee

March I' L979

FINDINGS OF FACT

L982, the Audlt Dlvislon,

Determination and Demand

28 and 29 of the Tax Law

as the result  of  a f le ld audlt ,

for Payment of Sales and Use Taxes

against 339 Merrlck Road Restaurant,
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Inc.r  d/b/a Scottyfs Restaurant for taxes due of $701508.80, plus lnterest of

$L2,673.52, for a total  anount due of $83,182.32, for the perl .od March 1, L979

through December 10, 1981.

On the sane date, the Audlt Dlvision lssued a Notlce of Determinatlon and

Demand for Paynent of Sales and Use Taxes Due agalnst pettloner' Morton Salpe'

fo r  taxes  due o f  $691466.77 ,  p lus  ln te res t  o f  $12,673,52 ,  fo r  a  to ta l  anount

due of $811906.72 tor the perlod March 1, 1979 through December 10r 1981. The

asaesament agaLnst petitloner was based on the fact that he was an offtcer of

339 Merrlck Road Restaurant, Inc.

2. It ls the posltlon of the Audlt Divlelon that slnce 339 Merrick Road

Restaurant, Inc, (r'the corporation'f) d/b/a Scotty's Restaurant did not use cash

register tapes, then the books and records maintalned by the corporatlon were

tnsufficlent for determinLng taxabl-e sales and necessltated the use of external

indlces.

3. The pet i t ioner clalms that the examinerrs use of est imates under the

clrcumstancee of thLs case was arbltrary and caprlclous and, therefore, the

audlt lacked a ratlonaL basis and must be annuLLed. Pursuant to hls perfected

petLtion filed on June 4, L984, the petitloner claims that the examlner lgnored

the corporatlonfs practlce of free pouring lLquor lnto gJ-asses in which lt was

served and, with respect to food sales, the petltLoner cl-ains that the examlner

ignored the fact the corporatlonfs portl.ons served lrere very generous and would

generate a smaller narkup than nlght be consldered normal ln restaurant operatlons.

The petitioner also clalns that the use tax was based upon an improper evaluatlon

of certaln lnprovements pl-aced in servlce by the corporation.
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4. The corporatlon operated Scottyts Restaurant, a fanlly-style restaurant

located Ln Rockvi l le Centre, New York. Fron 1972 to L979 the pet l t loner '

Morton Saipe, a flnanclal backer and one of several shareholders of the corpora-

tlon, vlslted the reetaurant about once a week and spent the day. Petlttoner

became actively involved ln the corporatlon ln 1979 when hls partner left.

Petitloner was in charge of the day to day nanagement and runnl.ng of the

restaurant unt l l  l t  was sold on December 10, f981.

5. In or about March L982, the examlner was furnished wlth the books and

records of the corporation. Slnce the corporation dld not use cash reglster

tapes, there was nothing agal-nst whLch to mat,ch the guest checks. Therefore'

the examlner used a test perlod audlt nethod conbinlng both the records nade

avallabl-e and external Lndlces. The examlner also used a ttbar questlonnalre

sheetrr whlch the petitloner conpleted.

Analysle of the Federal Income Tax returns for the years ended Aprll 30r

1980 and Aprll 30, 1981 revealed overall- narkups of 1052 and 922 teepectlvely.

Separate markups per the books were computed for food and J.lquor (lncJ-udlng

beer & soda). These conputatlons reveal-ed a book narkup on food of 80.82 and a

book nsrkup on J-iquor of 202.2"A Based on office experlence, the markupe were

consldered too low and an lndlcation that all sales ltere not recorded on th;

taxpayerrs books.

Based on office experlence, a tour of the restaurant, and prices reflected

by the guest checks (nenus lrere not made avatlable to the examtner), the

examlner used a 1752 narkup on food. Thls markup, when applLed to food purchases

(after lnventory adJustnent and aLlowance for empJ-oyee meals), reeulted ln

aud i ted  food sa les  o f  $2 '397,367.9L .
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An analysis of llquor lnvolces was done for the test month Septenber 1981.

The markup on llquor nas computed to be 365.3% (after allowance for splllage)

based on the bar questLonnalre sheet ftl-led out by petitloner, prlces obtaLned

by a revlew of the guest checks, and offtce experience. Thls narkup, when

applied to llquor purchases (after adJustnent for lnventory), resulted ln

aud i ted  l iquor  sa les  o f  $319 '27 I .46 .

An analysis of beer involces was done for the test months Septenber and

October f981. The markup on beer was computed to be 262.22% (after allowance

for splll-age) based on the bar questlonnaire sheet, prices obtained by a revlew

of the guest checksr and offlce experlence. Thie narkup, when applled to beer

purchases (after adjuetnent for inventory), reeulted in audlted beer ealee of

$ 2 7 , 8 5 1 . 9 3 .

An anaLysis of soda involces was done for the test months Septenber and

October 1981. The markup on soda was computed to be 745.937( (after allowance

for spiJ-lage) based on prlces obtaLned by a revLew of the guest checks and aleo

on informatlon obtalned fron the corporatlonrs maln suppller. Thls narkupt

when applled to soda purchases (after inventory adJustnent and allowance for

empl-oyees'  consumptlon) resulted ln audlted soda sales of $53'459.39.

For the perlod at lssue, audited gross and taxable saLes amounted to

$2,1911950.69 .  The corpora t ion  repor ted  taxabLe sa les  o f  $1 ,856,610.00  wh ich

resulted ln additlonal- taxable saLes of $941,340.69 and addltlonal taxes due

t h e r e o n  o f  $ 6 6 , 0 7 1 . 3 8 .

6, In addltlon, an overcol-lectlon test was done on guest checks from

October 13, 1981 through October 18, 1981. The test revealed an overcol lect ion

rate of L.29% which when appl-led to audlted eales tax due resulted ln addLtlonal

sa l -es  tax  due o f  $2 ,533.35 .
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A review of addttlons to the fixed asaet account revealed addltlonal

purchases subject to use tax of $14,886.13 and addit lonal-  use tax due of

$  I , 0 4 2 . 0 3 .

Based on the books and records provlded, the examlner could not flnd

substant lat lon for the $10,000.00 sales pr lce of the assets showl on the

Notificatlon of Bul-k Sale. Revl.ew of the latest Federa]. Income Ta:r return

(4/3O/8L) revealed that f lxed assets had a book value of $20'490.22. The

examiner used the book value as the sales prlce of the aaseta transferred. In

addltlon, per revlew of the adJustments to the Cloeing Statement' there waa an

additLonal eharge of $1r400.00 for "Roclwel l rr  pr lnte. Therefore, the total

amount subject to bulk saLes tax was determtned to be $11'890.22 G2Ar490.22 +

$1,400.00  -  $10,000.00)  w i th  a  bu l -k  sa les  tax  due thereon o f  $862.04 .

7. As a result of the aforenentioned audit, the followlng addltlonal

taxes were deternined to be due:

Cateeorv
4

Amount

Sales tax from buslness operat l .ons $65'071.38
Sales tax due from overcol lect lons 2'533.35
Use tax due on flxed assetg
Bulk sales tax due

TOTAL

I , 042 .03
862.04

$70 ,508 .80

The Audit Divlslon iesued Notices of Determlnatton ln the above a,mount

agalnst the purchaser,  Scottyfs Restaurant Corp.,  and the sel ler '  339 Merr lck

Road Restaurant, Inc. The aforementioned Notlce (Findlng of Fact frlrr) lssued

agalnst the petltioner dld not lnclude the use tax due on fl.xed assets.

8. The petitloner offered testlnony regardlng drlnk portlons served

during the audit perlod: a sl.x-ounce gI-ass was used prlnarlly for mixed drLnks

trith lce which would contaln about 3L ounces of llquor per drink; a four and a

hal-f ounce glass was used for drinks stralght rp, which would contaln about 3L
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ouncea of 1-iquor per drlnk; three ounce glasses were used for shots (l-lqueurs,

etc., wlth no lce) whlch would contaln 2N ounces of llquor per drlnk; an eleven

ounce glass was used for beer wlth about ten ounces of actual beer with the

head per drlnk. The examl.ner estlmated that amount of llquor served per drlnk

to be elther lt ounces ot L4 ounces, and the amount of beer served per drlnk to

be 8 ounces.

The petitioner also offered testimony regardlng the trimrrlng of meats the

chef would general-ly order a 14 to 16 pound piece of beef whlch would then go

through a double trlming; the neat would be weighed before and after trlmlng;

the entire piece would fLrst be trlnned of almost 5b to 6 pounds of fat; the

chef would then sllce the meat lnto about 8 steaks and trln each steak another

5 ounces; the resultlng portlon for the cuatomer waa a one pound steak. The

petltloner also testifled that portlons served to the customer for veal chops

were 24 to 26 ounces; lanb chopsr 16 to 18 ounces; roast beef,  20 ounces; and

chlcken, 20 ounces. Accordlng to the petitioner, sixty-flve to seventy percent

of the customers left the restaurant wlth trdoggie-bags."

Petltlonerrs testlmony regardlng the drink portlons, meat trlmlng and

meat portlons is incredlble. Petitloner offered no documentary or other

substantlal evldence to support his testLmony.

9. As the result of a pre-hearlng conference, the Audlt DivlsLon agreed

to reduce the use tax due on fixed assete by $540.78 when the petitloner showed

that tax was pald on the purchase of an automoblle and the purchase of a

heating system resulted Ln a capLtal- lmprovement.

CONCLUSIONS OF LAW

A. That sect lon

return requlred to be

1138(a) of the Tax Law provldes'  in

f l led ls incorrect or lnsuff lc lent,

part ,  that l f  a

the amount of tax due
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shall be deternlned from such lnformatlon as may be avaiLable. Thls sectlon

further provides that, if necessary, the tax may be estlmated on the basls of

external lndlces.

B. That resort to the use of a test perlod to determlne the amount of tax

due must be based upon an lnsufficlency of record keeping whlch makes it

vlrtually lnposslble to determlne such llabillty and conduct a comPlete audlt

(lt tt"r .t ctr"rt"ir, , 65 A.D. 2d' 44). Our revlew

of the record reveals that ln the.absence of cash register tapes, whlch are

required to be kept under sect ion 1135 of the Tax Law, the petLt lonerfs records

were Lnsufficlent for verLficatlon of taxable sales Gicalg_Chu' NY2d-

[February 21, 1985]).  Therefore, the Audtt  Dlvls lonfs use of the bar quest lonnaire

sheet, guest checks and offlce experlence to determlne taxable sales ltae

Proper.

C. That the petitLon of Morton Salpe, offlcer of 339 Merrlck Road Restauramt'

Inc. is denled.

DATED: Albany, New York STATE TAX COMMISSION

APR 2I 1985
PRESIDENT
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