
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

S & T Famous Bags, Inc.
AFFIDAVIT OF MAILING

for Redetermlnation of a Deflciency or Revision
of a Determl,natlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law
for  the  Per iod  3 /L /79-2 /28182.

State of New York :
s s .  :

County of Albany :

Davld Parchuek, belng du1-y sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he is over L8 years of age, and that on the
15th day of February, 1985, he served the ril ithln notlce of Decislon by
certlfied mail upon S & T Famous Bags, Inc., the petltioner in the wlthln
proceeding, b! enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

S & T Famous Bags, Inc.
1308 Kings llgry.
Brooklyn, NY 11229

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the petitLoner
hereln and that the address set forth on sald wrapper is the last known address
of the pet i t l ,oner.

Sworn to before me this
15th day of February, 1985.

I
s
74pursuant to Tax Law sectlon



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

S & T Famous Bags, Inc.

fot Redeterminatlon of a Deflclency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
PerLod 3  /  I  /79-2 /  28  I  82 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrml-sslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the wlthl-n not lce of Decislon by
cert i fLed mai l  upon Phi l ip Trestyn, the representat ive of the pet l t loner ln
the within proceedLng, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Phillp Trestyn
Trestyn, Trestyn & Pugsl-ey
276 stlr Avenue
New York, NY 10001

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the address set forth on sald ltraPper is the
last known address of the representative of the petLtioner.

Sworn to before me this
15th day of February, 1985.

ster oaths
pursuant to Tax Law sect lon L74



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 15, 1985

S & T Famous Bags, Inc.
1308 Ktngs Hgwy.
Brookl-yn, NY LL229

Gentlemen:

please take not ice of the Declsion of the State Tax Connnlsslon enclosed
herewith.

You have now exhausted your right of review at the adminl.stratlve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse declsion by the State Tax Commlsslon may be instituted only under
Article 78 of the Civll Practl-ce Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany Countyr withl-n 4 months from the
date  o f  th is  no t lce .

Inquirles concernlng the computatlon of tax due or refund al-l-owed ln accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unlt
Butl-ding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l- t ionerrs Representat ive
Philip Trestyn
Trestyn, Trestyn & Pugsley
276 Sth Avenue
New York, NY 10001
Taxing Bureauts Representative



STATE OF NE[d YORK

STATE TAX COMMISSION

fn the Matter of the Pet i tLon

of

S & T FAI'TOUS BAGS, INC.

for Revision of a Determinatlon or for
of Sales and Use Taxes under ArtlcLes
of the Tax Law for the Perlod ltarch l,
through February 28, f982.

t o .

DECISION

Refund
28 and
r979

PetltLoner, S & T Famous Bags, Inc.r 1308 Klngs Highway, Brooklyn, New

York 11229, filed a petltlon for revLslon of a determlnatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1979 through February 28, 1982 (Flle No. 42283).

A snal-l clal.ms hearlng was hel-d before Frank A. Landers, Ilearing OffLcer,

at the offices of the State Tax Comrnisaion, T'no World Trade Centerr New York,

New York, on October 4, 1984 at l :15 P.M., wlth aLl-  br lefs to be subnlt ted by

December 4, 1984. Pet l t ioner appeared by Pht l lp Trestyn'  C.P.A. Ttre Audlt

Dlvis lon appeared by John P. Dugan, Esq. (Mtchael Git ter,  Eeq.r of  couaeel) .

ISSUE

I{hether the Audlt DLvl.slon properly deternLned addltlonal sales taxes due

from petLtLoner for the period March 1, 1979 through February 28, 1982.

FINDINGS OF FACT

t. On Januar! 20, 1983, the Audit Divl.slon, as the result of a fleld

audlt, issued a Notlce of Determlnation and Deuand for Paynent of Sales and Uee

Taxes Due against the petltLoner, S & T Famoue Bags, Inc., for additional taxeg

due of $221491.76, pJ.us lnterest of  $5,593.65, for a total  amount due of

$28,085.41 for the period March l ,  1979 through Februaty 28'  1982.
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2. The petltloner, by slgnature of Lts presl.dentr Stefen Tanner, executed

a consent extendLng the perLod of llnltatlon for assesament of sales and use

taxes for the period March, 1979 through February, 1982 to March 20' f983.

3. On January 26, 1983, petitl.oner filed a petl.tl.on proteatlng the notlce

and saLd petltLon was tlmely recelved on February 1l' 1983.

4. Durlng the perLod under revl-ew, petltloner operated a retail buslness

at 1308 Klngs Highway, Brooklyn, New York, selling therefrom ladLeet handbage

and accessories.

5. 0n audlt, petitloner falled to produce the sales and shlpplng documents

required to support the nontaxable sales as reported on the sales and use tax

returns flled. In the absence of adequate books and records, the examiner for

the Audit DivLslon utillzed the federal lncome tax returns flled by petltloner

for the fiscal years ended November 30, 1980 and November 30, l98l to determlne

an average markup on purchases of 51,83 percent. IIe then adJusted the purcha8es

per books ($930,559.00) to al-l-ow for a merchandlse lnventory and applted the

average markup thereto to arr lve at audlted taxable sales of $t13621738.00.

Since petLt ioner reported taxable sales of only $1,083,285.00 on the returna

f i led, an addLt ional tax due waa computed of $22149I.76.

6. Petitioner argued that the examl.ner Ln the deternlnation of audlted

taxable sales, utll ized the accounts payabJ.e ledger account rather than the

purchases account. PetLtloner offered no substantial evldence aa to the

dLscrepancy Ln the balances in the accounts payable and purchases ledger

accounts for the perlod under review.

7. Pet l t l .oner further argued that a naJor portLon ($267'764.00) of the

addltLonal taxable sales figure ($2791453.00) repreaented sales of handbags

shipped out of state to custouers ln the States of Florida or Call.fornia.
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AlJ-egedJ.y, 250 letters were malled to the out

of thelr purchases and some 60 responses were

total  of  l l  said let ters l rere lntroduced lnto

ln  the  amount  o f  $61095.63 .

customers for conflrnation

At the hearing' a

whtch account for ealee

of  s ta te

receLved.

evldence

CONCLUSIONS OF LAI.I

A. That petitloner failed to maintaLn adequate booke and records from

whlch the actual amount of tax due could be deternlned. The Audlt Dlvlelonts

resort to the use of external lndLces ln order to determine the tax due was

therefore proper (Ctt" t t r t t ,  t "" .  
" .  

S ,  65 A.D.2d 44.).

B. That once it ls establlshed that the Audlt DLvlslonts Lndependent

determlnatlon lras permLssLbJ-e, the burden of proof ls upon petltloner to ehow

that the Audit Dlvlslonrs deternlnation should be overturned (Leppls_ex rel..

Koh lnan & Co.  v .  taw,  239 N.Y.  346. ) .

C. That petitloner subnitted proof to show that lt made sales whlch sere

shipped out of state Ln the amount of $61095.63 ln accordance with Flndtng of

Fact t t7tr ,  supra.

D. That the petitLon of S & T Famous Bags, Inc. ls granted to the extent

lndicated Ln Conclusion of Law f'C'r supra; the Audit DLvlsl.on ls hereby dlrected

to accordlngly nodlfy the Notice of Determl.nation and Deuand for Pa5rment of

Sa1es and Use Taxes Due issued January 20, 1983; and that except as 8o granted'

the pet l t lon ls in al l  other respects denied.

DATED: Albany, New York

FEB 1 5 1985
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NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverce)

P b ' t3  thq  hg l

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED I
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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