
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeCitlon
of

Rosedale Garage, Inc.
and Anthony & Anella Stratl, as Offlcers

for RedetermLnation of a Deficlency or Revlslon
of a Determinatl.on or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per lod  6 lL l79  -  8131182.

AFFIDAVIT OF MAILING

ln a postpald properl-y addressed wrapper ln a
care and custody of the United States PostaL
York.

that the said addressee ls the petltioner
forth on said trrrapper Ls the last known address

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, being duJ.y sworn, deposes and says that ehe ls an
employee of the State Tax Conmlsslon, that ehe ls over 18 years of age, and that
on the 13th day of December, 1985, she served the withln notlce of Declslon by
certified nail upon Rosedale Garage, Inc. and Anthony & Anella Stratl, as
Officers, the petitloners ln the wlthin proceedlng, bI encloslng a true eopy
thereof ln a secureJ-y seal-ed postpal.d wrapper addressed ae fol-lowe:

Rosedale Garage, Inc.
and Anthony & Anella Stratl, as Offlcers
92 Preston Ave.
I^Ihite Plains, NY 10605

and by deposltLng same encl-osed
post office under the excluslve
Service nithln the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn before ne this
of December, 19

Law sectlon I74
r oat



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
o f

Rosedale Garage, Inc.
and Anthony & Anella Stratl, as Officers

for RedetermlnatLon of a Deficiency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 l L / 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connle A. tlagelund, belng duly sworn, deposes and says that she ls an
employee of the State Tax Comissionr that she ls over 18 years of age, and that
on the l3th day of December, 1985, she served the wlthln notlce of Declslon by
certLfied malJ- upon Don J. Guarnlerir the representatlve of the petl.tl.oners in
the withln proceedLng, by encLosing a true- copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Don J. Guarnierl
94 North Broadway
Irvington, NY 10533

and by deposltlng same encl-osed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United Statee Poetal
Senrice wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald wrapper ls the
last knowrl address of the representatlve of the petltloner.

before ne thls
of December, 198

nlster oa
Law section



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E l t  Y  O  R K  1 2 2 2 7

December 13,  1985

Rosedale Garage, Inc.
and Anthony & Anelia Stratl", as Offlcers
92 Preston Ave.
White Plalns, NY 10605

Gentlemen:

PLease take notice of the Decislon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative Ievel.
Pursuant t ,o sect, lon(s) 1138 of the Tax Law, a proceedlng Ln court  to revlew an
adverse decisLon by the State Tax Commission may be lnstituted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New Yorkr Albany County, wlthin 4 months from the
date of this not, ice.

Inqulries concerning the computation of tax due or refund all-owed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner t  s Representat ive
Don J. Guarnier i
94 North Broadway
Irvington, NY 10533
Taxlng Bureau's Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ROSEDALE GARAGE, INC.
and

AI.ITH0NY STRATI and AI'IELIA STRATI
AS,OFFICERS

DECISION

for Revlsion of a Deternination or for Refund
of Sales and Use Taxes under Artl"cLes 28 and
29 of the Tax Law for the Perl"od June 1, 1979
through August 31, 1982.

Petitl-oners, Rosedal-e Garage, Inc. and Anthony Strati and Amella Strati as

off lcers, 92 Preston Avenue, I , l t rLte PLains, New York 10605, f l led a Pet i t ion for

revision of a determlnation or for refund of sales and use taxea under Artlcles

28 and 29 of the Tax Law for the period June 1, 1979 through August 31, 1982

(F l le  Nos.  45736,  45737 and 45738) .

A hearing was held before DanleL J. Rana!-ll, Heartng Offlcer, at the

offices of the State Tax Comrl-sslon, Two Worl-d Trade Centerr New York' New

Yorkr on August 9, 1985, at 9:00 A.M. Pet l . t l -oners appeared by Don J. GuarnierL'

C.P.A. The Audit Divl"slon appeared by John P. Dugan, Esq. (Lawrence A.

Nerman,  Esq. ,  o f  counse l ) .

ISSUE

lJtrether the Audit Dlvl"sLon properly determined petitlonerst 8a1es tax

l lab11ity.

FINDINGS OF FACT

1.  On May 11 '  1983,  aa  the  resu l t  o f  a  f le ld  aud l t ,

lssued a Notice of Determl-nation and Demand for Paynent of

Due agalnst pet i t loner Rosedale Garage, Inc. ("Rosedale")

the Audlt Elvlslon

Saleg and Use Taxes

ln the amount of



-2-

$23 '462.08  p lus  l .n te res t  o f  $5 ,844.29  fo r  a  to ta l  due o f  $29,306.37  fox  the  per lod

June I ' L979 through August 31, f982. 0n the same dater the Audit Dl"vlsion igsued

ldent ical  not lces to pet i t loners Anthony Strat i  and Anel la StratL, as off icers of

Rosedale.

2. Petltioners had executed consents extending the perlod of llnitation

for assessment of saLes and use taxes for the period June 1, 1979 through

February 29, 1980 to June 20, 1983.

3. Pett t ioners operated a gas stat ion whlch sold t l - res, batter les and

accessorles and provlded automobile repair services ln addltlon to selllng

gasol l .ne. Upon audlt ,  the audltor found a dlscrepancy of $1741435.83 between

FederaL income tax returns and sales reported on sales tax returns and a

discrepancy of $158r868.07 between pet i t l "onersf cash receipts Journal-  and sales

reported on sal-es tax return. Since petltlonersf records were inaccurate and

inadeguate, the audl,tor performed a purchase markup test to determine petltioneref

sal-es tax due. The auditor determined lndlvtdual markups on gasoline, soda' oll

and t i res, batter ies and accessorles ( for s lmpJ-lc l ty hereinafter referred to ae

TBA). Individual markups for each ltem in the TBA category were also determlned.

The auditor applled the markups to Rosedalers purchases for the entlre three

year audLt perlod resulting in audited taxabLe sal-es of $2 ,239 1029.89. The

audltor subtracted reported sales from the audited sales to arrive at additlonaL

taxab le  sa les  o f  $246,839.89 .

4. Petitioners agreed wlth the results of the audlt wlth the exceptlon of

the TBA determination and the fact that no credlt was given for tax exempt

sales. Wlth respect to the exempt salesr petlttoners had no exemptlon certiflcates

or other proof of exempt sales, however, they thought some type of allocation

should be gl"ven for such sales. The TBA markup yielded TBA sal-es for the audLt

perlod of $174 1654.48. Rosedalers accountant dld hls own lndependent audit



be deemed taxable at retall unless the vendor takes from

exemption certLf lcate. Although this presumptl-on rnay be

-3-

uslng the Audit Divisionrs markup percentages and deternined that TBA eaLes for

the audit  per iod totalLed $125r305.00. Howeverl  pet l t lonersr accountantrs

audit nethod l-nvolved appLylng the Audit Divisionts markup percentages to one

yearts purchases and nultlplylng the result by three as opposed to the Audtt

Dl"vl-s lonts use of al l  of  Rosedalets purchases for the ent lre three year period.

CONCLUSIONS OF LAW

A. That sect ion 1132(c) of the Tax Law provl"des ln Part ,  that 8a1ee wl lL

the purchaser a proper

overcome by sufflcl-ent

State Tax Comission,evidencer s€€ Matter of Ruenl l  Contract Inter iors,  Inc. e

September 9, 1983, merely stating that tax exempt, sales occurred and that a

percentage of sales should be allocated as exempt is not sufflclent evidence to

overcome the presumptlon of taxablllty. In the absence of any evldence to the

contrary, all sal-es must be deened to be subJect to tax.

B. That a t ' . . .vendor ls obLLgated to malntain records of hls sal-ee for

audit  purposes (Tax'Law, Sf135),  and the State, when conduct ing an audit ,  must

determine the amount of tax due tfrom such lnformatlon as nay be avallablert

but rif necessary, the tax may be estlmated on the basis of external- lndicest

(Tax Law, S1138r subd. [a]) ."  Korba v. New York State Tax Comll l lsslon, 84

A.D.zd 655. Exactness in determinlng the amount of sales tax llabllity ls not

required where tt ls the petltlonerts own fallure to maintaln proper records

whlch necessLtates the use of external lndlces. Markowltz v. State Tax Comlselon,

5 4  A . D . 2 d ,  1 0 2 3  a f  f  ' d  4 4  N . Y . 2 d  6 8 4 .

C. That the audl"t performed by Rosedal-e r s accountant rtas not suf f lclent

to refute the flndlngs of the AudLt Divl-sion. Petitioners utlll"zed only one

yearrs purchasea to determine sales for a three year perlod whereas the Audtt
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Dl"vision utLLLzed the total purchases for the three year audlt perLod to

determlne sales and therefore the Audit Dlvislonrs method was more repreaentattve

of sales for the audit period and thus more accurate.

D. That the petition of Rosedale Garage, Inc. and Anthony Strati and

Anella StratL, as officers, is denied and the notlces of determlnatlon and

denand for payment of sales and use taxes due Lssued May 11, 1983 are eustained.

DATED: Albany, New York STATE TN( COMMISSION

DEc 13 1985
PRESIDENT
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