
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rochester Gas & El-ectr ic Corp.

for Redetermlnatton of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  /  I  17  6- rL  130 179.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
6th day of March, 1985, he served the within not ice of Declslon by cert l f ied
mai l  upon Rochester Gas & Electr lc Corp.,  the pet i t loner ln the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Rochester Gas & El-ectr ic Corp.
89 East Ave.
Rochester, NY 14649

and by depositing same enclosed in a postpaid properly addressed lrrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltioner
herel-n and that the address set forth on said rdrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
6th day of March, 1985.

t o ster oa
pursuant to Tax Law sect ion 174
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6th day of Marche 1985, he served the withln notice of DecLslon by certlfled
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proceeding, by encloslng a true copy thereof in a securely sealed postpaid
lrrapper addressed as follows:
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Nlxon, Hargrave, Devans & Doyle
Lincoln Flrst  Tower, P.O. Box 1051
Rochester,  NY 14603

and by depositing same encl-osed in a postpald properly addressed wrapper ln a
post offLce under the excluslve care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitLoner hereln and that the address set forth on said wraPPer ls the
l-ast known address of the representative of the petitioner.
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E T ^ I  Y O R K  1 2 2 2 7

March 6, 1985

Rochester Gas & Electr ic Corp.
89 East Ave.
Rochester, NY L4649

Gentlemen:

Please take notice of the Decision of the State Tax Conml.ssion enclosed
herewith.

You have now exhausted your rlght of revlew at the administrative level
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revielt an
adverse decl,slon by the State Tax Conmisslon may be instltuted only under
Article 78 of the Clvil Practice Law and Rules, and must be colrmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
wlth this decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - LitigatLon Unit
Buildlng /19, State Campus
Albany, New York L2227
Phone /t (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat ive
Robert W. Wlld
Nixon, Hargrave, Devans & Doyle
Lincoln First  Tower, P.O. Box 1051
Rochester,  NY 14603
Taxlng Bureaur s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

ROCHESTER GAS AIID ELECTRIC CORPORATION

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Perlod Dlarch 1, L976
through November 30, 1979.

DECISION

Peti t ioner,  Rochester Gas and Electr ic Corporat lon, 89 East Avenue'

Rochester, New York L4649, fil-ed a petitlon for revislon of a determlnatlon or

for refund of sales and use taxes under ArticLes 28 and 29 of the Tax Law for

the perlod March 1, 1976 through November 30, 1979 (f i le No. 31524).

A fornal hearing was held before DanleL J. Ranalll, Ileartng OffLcer, at

the offices of the State Tax Conmission, One ldarine Midland PLaza' Rochesterr

New York, on March 15, 1984 at 9:15 A.M., with al l  br iefs to be subnlt ted by

June 1, 1984. Petltioner appeared by Nlxon, Ilargrave, Devans & Doyle (Robert W.

I^ILld, Esg. , of counseL). The Audlt Divislon appeared by John P. Dugan, Esq.

(Thomas A. Sacca, Esq. ,  of  counsel) .

ISSUES

I. llhether certain purchases of property and services nade by petitioner

were subJect to sales tax as the maintenance, service or repaLr of real ProPerty.

II. hlhether certain purchases of equlpnent made by petitloner were exemPt

from salea tax as purchases of machinery or equipnent for use or consumptlon

dlrectly and predominantly in the production of gas and electrlclty.
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FINDINGS OF FACT

1. On February 1, 1980, as the result  of  a f ie ld audlt ,  the Audlt  Dlvls lon

issued a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due against petitioner Rocheater Gas and Electric Corporation in the amount of

$716,213.88 ,  p lus  ln te res t  o f  $L74,259.49 ,  fo r  a  to ta l  due o f  $890,473.37  fo r

the period March 1, 1976 through November 30, 1979. On the same date, the

Audit Dlvlsion lssued a second notice against petltioner in the amount of

$ 3 0 , 7 1 2 . 7 8 ,  p l u s  i n t e r e s t  o f  $ 4 1 9 . 7 4 ,  f o r  a  t o t a l -  d u e  o f  $ 3 1 , 1 3 2 . 5 2  f o r  t h e

perlod September 1, 1979 through November 30r L979.

2. On Novembet 27, L979, petitioner executed a consent extendlng the

perlod of l-initatl.on for assessment of sales and use taxes for the perlod

March 1, 1976 through November 30, L976 to February 1, 1980.

3. Pet i t loner is a gas, electr lc and steam ut i l i ty engaged ln the buslness

of product ion and dlstr lbut lon of electr ic i ty,  6team and natural  gas. The

energy requi.red to generate el-ectrlcity is derived from water porrer' fossll

fuels and nuclear power. Petttioner provides utlllty servtces to cuatomers tn

nine countles in the Rochester area.

4. 0n audltr the auditor determlned that sales tax lras due on various

purchases made by petitioner durlng the audit pertod. Sal-es by petitloner to

lts customers rfere not audited. Petitioner utilizes a dlrect payment pernlt

for virtually all of its purchases. To determine sales tax due on purchases'

the auditor performed a two-step analysis of pet i t lonerrs records. Flrst ,  the

auditor examined, in detall, a1-1 purchases of $251000.00 or more uade durlng

the audlt  per iod and deternined tax due of $216,635.65 on such purchases. The

second half of the audit lnvolved utilization of a one-year test perlod. The

audltor examlned approximatel-y flve percent of the purchases under $251000.00
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during the test period. The tax determlned to be due from the test period was

then projected over the entire audlt perlod resulting ln sal-es tax due on

purchases  less  than $25,000.00  o f  $531,889.76 .  A  c red i t  o f  $11598.75  was

al lowed, resul- t ing in total  tax due of $7461926.66. Pet i t toner did not object

to the audit methods empl-oyed including the proJection of the sample purchasee

tested over the ent lre audlt  per iod.

5. At a pre-hearlng conference, lt was deternined that no tax rraa due on

several- of the purchases resulting ln the reduction of the assessment by

$120r178.87 .  Pet i t loner  agreed to  $328,606.03  o f  the  asaessment ,  leav ing  an

amount ln issue of $298, L4L.76. At the hearlng, the Audit DlvLslon conceded

that no tax was due on the purchase of a spoll and debrls removal servlce from

a capital  improvenent project,  thus further reducing the assesement by $9r113.29.

6. The auditor determlned that tax was due on the purchage of the service

of fly ash removal from some of petitionerts plants. FJ-y ash ls a by-product

of the combustion of coal-. It ts a J-lght, fJ-uffy materlal that must be collected

by petltloner to comply with pollution control regulatlons, If the fly ash

nere not collected, lt would rise up the smokestacks, be released into the

atnosphere and contribute to alr pol-lutlon. Petitioner employs independent

contractors to haul- the f1y ash away in trucks. Thls removaL process continues

for 24 hours a day, 6 days a week. A very snall percentage of the fly ash is

sold to concrete companies to use in cement and the remalnder is removed to a

landflll. The Audlt Division's posltlon is that the f1y ash removal Ls subJect

to tax as the service of trash or garbage removal. PetitLoner malntaine that

the fly ash removaL ls a transportation servlce and thus not taxable.

7. Petitioner lnstalLed an alr conditionLng system ln its data processlng

room ln 1965 at a total-  cost of  $101090.00. In 1979, one of the compressors Ln



the system had to be replaced at a cost of  $3,477.23 lncJ-udlng labor costs of

$786.00. The Audlt  Divis ionrs posit ion ls that the replacement of the comPreasor

constltuted malntenance, service or repair to real property and thus subJect to

tax. Petit,ioner malntains that the compressor repl-aceuent rf,as a capital

lmprovement to real property and thus not subJect to tax. The removal and

replacement of the compressor lnvolved the removal of several bol-te and the

disconnecting of various electrical and pLunblng connections. No damage occura

to either the air conditionlng unit or the electrical- and plunbing connectlons

durLng the process.

8. The two basic pieces of equipment used in the production of electrlclty

are the boll-er and the turbine generator. A boiler ls 20 feet square and 60 to

80 feet high. Welded to the top of eaeh boiler is a piece of equlpnent known

as a superheater. The superheater is a serles of bends of two inch diaueter

tublng whlch runs across the entlre top of the boiler. Water coues lnto the

boiler where it ls heated and turned into steam. The steam then goee lnto the

superheater which extracts more heat from the fuel and heats the steam further,

ln effect superheating the steam. The superheated steam then goes ln to the

turbine generator where lt turns the wheels on the generator which ln turn

rotates the generator rotor whlch generates el-ectricity. After passlng through

the turbine generator, the steam is returned to a reheater in the bolLer where

it is reheated and returned to the turblne generator.

9, During the audit period, the superheater tubes on tlro boilers had worn

to the point that the entire units had to be replaced. An englneerlng firn was

employed to construct the new units at the plant site. Each boil-er and generator

system was shut down for four to sLx weeks. The old superheater systems had to

be cut fron the boller and the new systems welded on. The cost of the proJects
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was approxinately $74,000.00 for each systen. The Audlt  Divis lon considers the

lnstalLation charge for the repLacement of the superheaters to be taxable as

the rnaintenance, servlce or repalr of real property. Petltioner malntalns that

the superheater repJ-acement rf,as a capLtal lmprovement and not subJect to tax.

10. The turblne ln the turblne generator consists of a shaft wlth a

fan-like series of bl-ades attached. The blades, known as buckets' vary in size

from one lnch to tlrenty inches long. Steam comes lnto the rotatlng part of the

turblne through a nozzLe, Lmplnges on the blades and travels through a serLes

of fixed and rotating rings untll j.t has worked lts way through the turbine.

The steam then enters a condenser where lt ls condensed back into water and

returned to the boiler to be used over agaln. The buckets may wear out due to

inpurities ln the steam. When this occurs, usuall-y an entire wheel of buckets

(1.e. one rlng of blades around the shaft) is repl-aced at one tlne. In the

present case, a wheel was shipped to Buffalo, New York where the bucket replace-

ment occurred. At the same timer since the turbine had to be shut down' other

parts of the turbine, such as the nozzLe and the diaphragn, were also sent to

the contractor for repalr work. The Audlt Divlsion conslders l-abor costs for

the bucket replacement and miscellaneous turbine work to be maintenance or

repair of real property. Petitioner argues that the work performed lras a

capital irnprovement and not subject to tax.

11. Durlng the period ln lssue, petltloner had one nucl-ear polrer plant'

the Ginna plant, in operation and a second one, the Sterling plant, in the

advanced planning and design stage. In connection wlth the proposed construction

of the Sterling plant, certain seismic tests were performed on the swltchboards

to be used in the control  room at the plant.  The tests are requlred by Nuclear

Regulatory Conmission ("NRCrr) regulations which provlde that all swltchboards



intended for use in a nuclear plant must obtain cert i f icat ion with respect to

selsmic standards. The tests conslst of shaking the boards in a manner which

simul-ates an earthquake of a specified nagnl-tude whil-e controLLlng temperature

and hunidity at required levels. Petltloner was lnvol-ved wlth four other

utilitles ln the design and testing of the Sterllng plant under the standardized

nuclear unit power plant system ("SNUPPS"). Accordlng to the SNUPPS concept,

the f ive ut l l l t ies joined together in a joint  venture and agreed to design and

butld five nuclear pohrer plants according to a common design. Pursuant to the

agreement,  al l  f ive of the ut i l , i t les contr lbuted to the cost of  teet lng the

board. The board manufacturer sent the board directl-y to a General Eleetrlc

facil-ity for testing. Following the test, a report nas sent to the SNUPPS

group. The report was for the use of the SNUPPS group only and was of no value

to anyone else. One board had to qual i fy under the_test ing. I f  that board met

the NRC requlrements, the manufacturer was to produce four more boards for aLL

the SNUPPS members. The switchboard ltself was never delivered to petitloner.

After the audit  per iod, the New York State Board of Electr ic Generat lon Slt ing

and the Environment denled petltionerrs applicatlon to conmence constructlon of

the Sterllng plant and the plans were abandoned. EventualLy' nuclear plants

were built by only two of the five SNUPPS members and presumably the test

switchboard was instaLled in one of those plants. The Audit Divislon maLntains

that the selsmlc testing was subject to tax as the maintenance, service or

repair of tangible personal property or, alternatively, as an infornation

servlce which was not personal or individual in nature. Petitioner argues that

thls was not a maintenance service but a part of the cost of manufacturing and

that the report was information personal to the SNUPPS group whlch conmissioned

the test ing.
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L2. Petitioner shuts down its operational nuclear poner plant once a year

for refuel-ing. The fuel system conslsts of L2L fuel assenblies. Each assembly

conslsts of a ser les of tubes f l l led wlth uranlun pel lets.  The assemblles are

placed in the bottom of the reactor. The fuel- in each assenbly will last a

maximum of three to flve years; however, petitioner refuels one third of the

assenblies each year. The refueling requires a high level- of sklll and petltloner

contracts wlth specialists to perform the operatlon. The Audlt Dlvision

determined that the refueling was subject to tax as a maintenance servlce to

real property.  Pet i t ionerrs posit ion is that a refuel ing service, whlch ls not

an enumerated taxable service, was perforned, not maintenance of real- property.

13. Whil-e the nuclear plant ls shut down for refuel-lng, as well as at

other times as required, petitloner has various safety lnspections performed at

the plant. The inspectlons pertLnent to the audlt in issue were of the feedwater

system, the turbine generatorr welds, and the turbine. These inspect lons were

general-ly performed by professlonal engineers using highly sophisticated equip-

ment. The Audit Divlsion determlned that such lnspecttons were taxable as the

maintenance, service or repair of real property. Petltioner argues that the

lnspections rdere not subjeet to tax because no actual maintenance or repalrs

were done to the property.

14. Pet i t ionerrs nuclear plant has three water cycles. In the f i rst

cycle, the lrater is heated by the reactor. The nater ls ln a closed 1-oop

because it is radloactive. In the second cycler the nater from the flrst cycle

is used to heat water flowing in a second closed loop to make steam. The water

in the first loop is then returned to the reactor and reheated. The water In

the two loops does not come in contact so that the water ln the second J-oop ls

not radioactLve. The steam produced ln the second cycle goes through the



turbine generator. In the third cycle, steam from the turbine generator ts

cooled in the condenser by water from a thlrd J-oop, The ltater Ln the second

and thlrd loops does not mix, The third l-oop is an open loop whlch takes water

from Lake Ontario and then returns it to the lake after lt has passed through

the condensex. The equlpment at lssue in this instance is located ln the

fiJ-tering system of the third looprs hrater Lntake tunnel. The filterl.ng system

prevents fish and lake debris from enterLng the loop posslbly blocklng the

coollng water from entering. Any blockage wouLd necessarily dlsrupt the

productlon of electricity. The equipment in questlon has a useful l-lfe of at

least flve years. The Audit Divisi.on determined that the purchase of the

flltering system was not exempt from sales tax as machlnery or equlpment for

use or consumption directly and predominantl-y in the production of eLeetricl-ty.

Petltloner maintalns that the flltering system ls an integral part of the

production process ln that the turbine generator unit coul-d not functlon

without the f i l tered water used in the cool ing process.

15. Whenever petltionerfs nuclear power p1-ant is shut down for periodlc

repairs and inspectlons, all the water ls dralned from the loops. A measuring

device called a Zetec Eddy Current Analyzer ts then used to gauge the thickness

of the tubing in order to determine whether there mlght be any deterioratlon

caused by corrosion. This inspection is requlred by the NRC, The device ls

never used whil-e the pl-ant is in operation slnce the water must be dralned from

the Loops. Another measuring instrument used by petitioner when the plant is

shut down is the Ultrasonic Measurlng Device. This device is used in the

reactor area of the nuclear plant.  I t  consists of a metal  block made from the

same material as the reactor vessel and weighs approximately 450 pounds. The

devlce is essentially a reference standard agalnst which measurements of the



reactor vessel can be compared when periodic examinations of underwater welds

are made to ensure that no cracks or failures have occurred in such welds.

Sound waves are sent through the metal of the reactor and the time that the

waves take to travel through the metal- and bounce back is measured against the

tine required for the waves to travel through the reference standard. Any

discrepancy between the two times could indlcate a crack in the welds. NRC

regulat ions require the devicers lnstal lat ion ln order for pet i t ioner to

maintain its nuclear operatlng license. The device is not permanently installed

and, when not in use, it is stored outside of the reactor atea. The Audlt

Division determined that neither the Zetec Eddy Current Analyzer nor the

Ultrasonic Measuring Device was equipment used directl-y and predoninantly in

the product ion of electr ic i ty.  Pet i t ioner argues that both devices are so used

and alternat,ively naintains that the Ultrasonlc l"leasuring Device l-s exempt as a

capital lmprovement to real property since the device ls lncluded ln petitionerrs

real property tax base.

L6. When workers are in the reactor area of the nuclear plant '  they are

required to wear face masks for safety purposes. To test that the nask flrs

tightly and correctly, each individual steps into a booth into which gas Ls

injected through an electrlcal-l-y operated solenoid valve. The Audit Dlvislon

determined that purchase of the valve was subject to sales tax. Pet l t ioner

malntains that the valve is used directly and predoninantly ln the production

of  e lec t r i c l t y .

L7. The insulation on a generator armature at one of petltlonerrs plants

needed replacement. The armature is the fixed part of a generator. It consists

of an iron core around which copper bars called coils are wound ln rows. When

the generator shaft revolves around the armature, eleetricity is produced;
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therefore, the arnature is a key part of the generator. In the lnstant eaee'

the arnature rdas completely refurbished at the plant site. Technicians from

General Electrlc performed the work. The technlcians removed the arnature and

conpletely replaced the colls savlng only the iron core. New upgraded coil-s

with less chance of wear were wound around the ol-d lron corer and what wae

essentially a new armature was repJ-aced ln the generator at a cost ot $2751000.00.

The Audit Dlvisionrs positlon is that the armature replacement ltas a maintenance

or repalr of reaL property and thus subject to sales tax. Petitloner argues

that the substance of the transaction was not a servlce to reaL or personal

property but the purchase of a piece of exempt machlnery or equlpment.

18. The feedwater cycl-e of pet i t ionerfs nuclear plant deserlbed supra

consists of a series of hlgh pressure feedwater heaters through whlch water

runs during the heatlng process. The feedwater heater itself conststs of a

shell wlth a tube bundle ln lt. The tubes are approxlmatel-y 15 to 20 feet long

and a bundle is 4 feet in dlameter. One of the heaters needed replacement and,

as part of the process, the tube bundle was returned to the manufacturer. The

bundle is held together by support braces. The manufacturer removes the

support braces and replaces the old tubes with new ones. The old bundLe ls

sent because each heater has an Lndlvidual design and the old tubing ls used as

a basis to model the new tubing. The nanufacturer replaces the support brackets

and shlps the new bundle back to petitlonerfs plant. The Audit Dlvision

determined that the feedwater heater replacement rilas a taxable repalr or

service to real property.  Pet i tLonerrs posit ion ls that this was a purchaae of

a new plece of equipment used directl-y and predomlnantly in the production of

electr ic i ty and is,  therefore, exempt. Al ternat lvely,  pet l t loner malntal 'ns
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that the purchase of the tublng is exempt as the purchase of a capltal improvement

to real property.

CONCLUSIONS OF LAW

A. That sect ion 1105(e) (5) of  the Tax Law inposes a sales tax on the

receipts from every sale, except for resal-e, of  the servlce of " [n]aintalningt

servlcing or repalrlng real property, property or land, as such terms are

defined in the real property tax law, whether the services are performed in or

outside of a building, as distinguished fron adding to or lnproving such real

property,  property or land, by a capital  improvement. . . rr  and including the

service of trash removal fron bulldings.

B.  That  20  NYCRR 527.7  (a ) ( l )  p rov ides :

ttMaintaining, servicing and repalring are termg whlch are used to
cover all activities that relate to keeping real property ln a
condition of fitness, efficiency, readiness or safety or restoring it
to such condition. Anong the services lncluded are services on a
bui lding i tsel f  such as paint lng; services to the grounds, such as
lawn services, tree removal and spraying; trash and garbage renoval
and sewerage service and gnow removal.tt

C. That the removal of  f ly ash from pet i t ionerrs plants fal1s withln the

category of trash removal and is a maintenance servlce wlthin the meaning and

lntent of sect ion 1105(c) (5) of  the Tax Law. The f ly ash Ls merely a waste

product of the production of elect,ricity and, except for a very smalI portion'

it has no practical use and is hauled away to a landfill as is any other trash

and debris. Therefore, petitionerts argument that the removal ls a transPortatlon

service is without meri t .  Likewlse, pet l t ionerts rel iance on Nlagara Mohawk

Power Corp. v.  Wanamaker, 286 A.D. 446, 449, is nlsplaced. Io l@@r the

coal and ash handling equipment nas purchased for use in transporting the

materials around the plant; there rrere no purchases of trucks to haul the ashes
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to a landf i l l .  The f ly ash removal ls,  therefore, subject to saLes tax as the

purchase of the service of maintainlng, servicing or repairing real property.

D. That 20 NYCRR 527.7 (a) (3) defines capital improvement aa an additlon

or al terat ion to real property:

r ' ( i )  which substant ial ly adds to the value of the real propertyr
or appreciably prolongs the useful  l l fe of the real property,  and

(tl) which becomes part of the real property or is permanently
affixed to the real property so that removal would cause materlal-
danage to the property or art ic le l tsel f ,  and

(ili) is intended to become a permanent instalLation.r'

E. That the compressor replacement dlscussed ln Finding of Fact tt7rr,

desplte its hlgh cost, must be considered the malntalning, serviclng or repairing

of real property rather than a capltal improvement. The compressor is not

permanently attached to the air conditionlng unit; lt was readlly removable by

dlsconnecting the electri.cal and plunbing lLnes and removlng the bol-ts.

Therefore, the compressor replacement was taxable under sect ion 1105(c)(5) of

the Tax Lahr.

F. That, although the superheater lnstallation dlscussed ln Flndings of

Fac t  t rSr 'and r rg t 'was  a  major  p ro jec t  cos t ing  over  $1401000.00 '  i t  was '  essen-

tiaIly, a repair of the boller and not a capital improvement. Despite the fact

that the old superheaters had to be cut from the boilers and the new ones

welded on, there llas no real damage to the boller. Therefore, the superheater

lnstal lat ion was taxable under sect ion 1105(c) (5) of  the Tax Law'

G. That the bucket replacement and miscelLaneous turbine work dlscussed

ln Findlng of Fact ttl0tt cannot be considered capital inprovements as malntained

by petltioner. The turbine buckets were readily replaceable wlthout any damage

to the turbine or to the bl-ades themselves and the record does not indlcate

that the bucket replacement substantl-alJ-y lncreased the val-ue of the turbine or
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prolonged its useful life. The same is true of the mlscellaneous work perforned

on items such as the nozzle and the dlaphragn. Ai-l of the work on these ltems

was cLearly in the category of malntainLng, servicing or repairlng real property

withln the meaning and lntent of section 1105(c) (5) of the Tax Law and properly

subJect to tax as such.

H. That the sei.smlc tests perforned on the swLtchboard for the SNUPPS

group as dlscussed ln Flndlng of Fact t' l ltt were conducted as part of the desLgn

process and subJect to approval by the members of SNUPPS. The teet board was

never delivered to petitioner and such a prototype test cannot be consldered a

maLntenance and repair of tanglble personal property nithln the meanlng and

lntent of section 1105(c) (3) of the Tax Law nor lras the teet report an information

servlce under sect ion t105(c)(1).  The test was, ln fact,  a professlonal

englneering service provLded by GeneraL Electric. Such a servlce ls not one of

those enumerated as taxable under the Sales and Use Tax Law and, therefore, the

test lng was not subJect to tax.

I. That the taxablllty of the refueJ-lng service dlscussed in Flndlng of

Fact rrl2rr ls dependent upon when titl-e to the urantum fuel pellets passed to

pet i t ioner.  (S*.  
" .e. ,  

20 NYCRR 528.10(c) [ taxabl l i ty of  alr l ine fuel lng

servlces is dependent upon vestlng of tltLe]). Inasmuch as petitloner hlred

specialists, other than the seLlers of the fuel, to perform the refueJ.lng and

there rras no showlng that tltl-e to the pellets vested after the refueling had

occurred, the refueling charges lrere taxable as a maintenance servlce to real

property under sect lon f f05(c)(5) of the Tax Law.

J. That the various inepectlons performed at petltionerre nuclear plant

are part of the normal actlvltles that relate to keeplng real- property ln a

condlt ion of f i tness, ef f icLency, readlness or safety.  I t  doee not natter that
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an actual repalr  rras or was not done (g. 
" .g.  

20 NYCRR 527.5(a)(3) ExanPle 6),

rather, the question is whether the service rendered is an aetlvlty which is

part  of  the process of keeping property in a state of readiness and f i tness.

The inspections ln issue accomplished this service by keeping petitlonerrg

officlals informed of the condition of the plant so as to asslst them ln

maintaining the plant at its standard level of efficlency and readiness.

Therefore, the inspections rrere properly subJect to tax as the malntaining'

servlcing or repairlng of real property wlthln the meaning and lntent of

sec t ion  f f05(c ) (5 )  o f  the  Tax  Law and 20  NYCRR 527.7  (a ) (1 ) .

K. That sect ion 1115(a) (12) of the Tax Law provides, in part ,  for an

exemption from sales tax on the receipts from the sale of tt[n]achinery or

equlpment for use or consumption dlrectly and predominantl-y ln the production

of . . .e lec t r i c i t y . . . fo r  sa le . . .bu t  no t  inc lud ing  par ts  w i th  a  use fu l -  l i fe  o f  one

year  o r  less . . . " .  The te rm r rpar t "  i s  fu r ther  de f lned in  20  NYCRR 528.L3(e) (1 ) ( f )

to mean tta replacement for any portion of a machlne or plece of equlpnent, and

any device actuall-y attached to the machinery or equipment and used ln connection

with the performance of l ts funct ion.t t

L. That the rilater filterlng system described in Findlng of Fact "14" ls

so integrated with the feedwater system which is the prinary system for provldlng

steam to the turbine generator which produces electricity as to be ueed directl-y

and predominantly in the production of electrlcity for sale. The system must

be in use constantl-y while the pJ-ant ls in operatlon to keep a smooth flow of

trrater runni-ng into the feedwater loops from the lake. Any falLure of the

fil-ter system could cause a compl-ete interruptlon of the production process.

The purchase of the water filter system is therefore exempt from sales tax

under sect ion 1f15(a) (12) of the Tax Law.
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M. That the Zet.ec Eddy Current Analyzer, the Ultrasonic Meaeuring Devlce

and the electr ical ly operated valve di .scussed in Findings of Fact r t lsrr  and t t l6t t

are not in the category of machinery or equipment used dlrectly and predominantly

in the product ion of electr ic i ty.  Each of the i tems is nerely a test ing or

inspection device whlch ls not ln any lray connected with the production process.

In fact, the Zetec Analyzer and Ultrasonlc Devlce are not used when the plant

ls in operation. They, of necessity, must be used when the plant is shut down

for refuel ing or inspect ions. The purchase of the three i tems in lssue is not,

therefore, exempt from sales tax under sect ion 1f15(a) (L2) ot the Tax Law.

N. That, with respect to the generator armature and high pressure feedwater

heater dlscussed in Findings of Fact r f lTrt  and t t lStt ,  respeet ively,  nei ther i tem

was the purchase of the service of maintaining, serviclng and repairlng real

property under sect ion t t05(c)(5) discussed supra. Rather,  both i tems const l tuted

the purchase of parts used directly and predomlnantly ln the production of

electricity and having a useful life in excess of one yeat. The feedltater

heater replacement rilas a ner^r item. The only reason the old tubing was shipped

to the manufacturer rilas for use as a model for the manufacture of the new

tublng. No repair work of any kind was performed on the old tublng. The

generator armature was compl-etely refurbished with the iron core being the only

original part remaining ln the finlshed product. The najor components of the

armature, the coilsr wer€ complet,ely new and the product which rtas eventually

shipped to petitioner was essentially a new armature manufactured with upgraded

materlals. The purchases of the armature and the feedwater heater were'

therefore, not subJect to tax under sect ion f105(c) (5) of  the Tax Law, but

rather were exempt purchases under sect lon 1115(a)(12) of the Tax Law.
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O. That the petition of Rochester Gas and El-ectrlc Corporati.on is granted

to the extent lndicated ln Finding of Fact tt5tt and Conclusions of Law ttHtt, ttltt

and "N"; that the Audit Divislon is directed to nodify the notlces of deternl-

natlon and demand for payment of sales and use taxes due lssued February I'

1980 accordingLy; and that,  except as so granted, the pet i t ion is in al l -  other

respects denied.

DATED: AJ-banyr New York

MAR 0 6 1995
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER
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