
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion :
o f

Rochest,er Area Health MaLntenance OrganizatLon :
AFFIDAVIT OF MAILING

for Redetermlnation of a Deficiency or Revislon
of a Determlnatf.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  L I l 3 0 l 7 8  -  5 1 3 1 1 8 0 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an empJ-oyee
of the State Tax Conrnission, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the withln not lce of Decislon by cert l f led
mall upon Mlchael T. Harrenr the representative of the petltioner in the wlthln
proceedlng, by enclosing a true copy thereof ln a securely sealed postPaid
wrapper addressed as fol lows:

l"Ilchael T. Ilarren
Chamberlain, DtAmanda, Bauman, Chatman & Oppenheiner
1100 Crossroads  Of f i ce  B ldg .
Rochester,  NY 14614

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excl-uslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner herein and that the address set forth on sald wraPPer ls the
Last known address of the representatlve of the petitioner.

Sworn to before ne this
l6 th  day  o f  Ju ly ,  1985.

Authortzed to adnin ter oaths
pursuant to Tax Lavi section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju ly  16 ,  1985

Rochester Area Health Maintenance Organlzation
220 Al-exander St.
Rochester,  NY 14607

Gentlemen:

Please take not lce of the Declslon of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlert an
adverse declsLon by the State Tax Comrnisslon may be lnst,ituted only under
Artlcle 78 of the Civtl Practice Law and Rulesr and must be co"nnenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date of thls not ice.

Inqulries concerning the couputation of tax due or refund allowed ln accordance
with this decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unit
Buil-ding il9, State Campus
Albany, New York 12227
phone ,r (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Pett t lonerfs Representat ive
Michael T. Harren
Chamberlaln, Df Amanda, Bauman, Chatman & Oppenhel.ner
1100 Crossroads  Of f l ce  B ldg .
Rochester ,  NY 14614
Taxing Bureaurs Representat lve
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July  16,  1985

Rochester Area Heal-th Maintenance Organlzatlon
220 Alexander St.
Rochester,  NY L46O7

Gentl-emen:

Pl-ease take not lce of the Decislon of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level-.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revielt an
adverse declsLon by the State Tax Commission may be Lnstituted only under
Art,icle 78 of the Civil Practice Law and Rules, and must be co"rmenced Ln the
Supreme Court of the State of New York, AJ-bany County, nlthln 4 months fron the
date  o f  th is  no t lce .

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
with this declslon mav be addressed to:

NYS Dept. Taxat,ion and Finance
Law Bureau - Litigation Unit
Bui.lding /f 9, State Campus
Albany, New York 12227
Phone {t (5IB) 457-2070

Very truLy yours,

STATE TAX COMMISSION

Petl . t loner I  s Representat ive
Mlchael T. Harren
Chanberlain, DrAmanda, Bauman, Chatrnan & Oppenheiner
1100 Crossroads  Of f l ce  B ldg .
Rochester ,  NY 14614
Taxing Bureaurs Representat lve



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Petition

o f

ROCHESTER AREA HEALTH
MAINTENANCE ORGANIZATION

for RevlsLon of a Determinatl-on or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Sales Tax Quarterl-y
Periods ended November 30, 1978 through
M a y  3 1 , 1 9 8 0

DECISION

Petltioner, Rochester Area llealth Malntenance OrganizatLon, 220 Alexander

Street, Rochester, Netr York, 14607, flled a petitlon for revlsion of a deternl-

nation or for refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax

Law for the sales tax quarterly perlods ended November 30, 1978 through liay 31'

1980 (F l l -e  No.  37508) .

A snal-L clalms hearing was held before Dennls M. Gal-liher, Hearing Offlcer,

at the offices of the State Tax Conmlsslon, 259 Monroe Avenue, Rochester,

New York, on December 7, 1984 at 9:00 A.M., with al l  br iefs to be subnit ted by

February 15, 1985. Petitloner appeared by Chanberlaln, DfAmana, Oppenhelmer &

Greenf leld,  Esqs. (Michael T. Harren, Esq. of counsel) .  Ttre Audit  Dlvls lon

appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esg.,  of  counsel) .

ISSUES

I. tr{hether petitioner is entltled to exemption from sales and use taxes

pursuant  to  e i ther  Tax  Law sec t lon  1116(a) (2 )  o r  1116(a) (a ) .

II. l ' lhether, if petitloner is not entltled to exemptlon as above-noted,

such denlal of exemption constitutes a dlscrlmlnatory application of the Tax

Law and a denlal to petitioner of equal protection.
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FINDINGS OF FACT

1. On February 26, L982, followLng an audltr the Audit DlvLsion lssued to

petltioner, Rochester Area Health Maintenance Organizatlon, a Notice of Deternl-

nation and Demand for Paynent of SaLes and Use Taxes Due for the sales tax

quarterly periods ended November 30, 1978 through May 31, 1980 ln the amount of

$16,362.52, pl-us minlmun statutory lnterest.

2, Petittoner operates as a nedlcal care insurer of the heaLth malntenance

organl.zatlon type, more speciflcally operatlng as an Independent Practitloner

AssocLat ion (" I .P.A.rf)  health malntenance organlzatLon.

3. PetLtloner was organized In L977 aa a not-for-profit corPoratlon, and

ls classlfied as a type ttBt' corporatlon under Section 201 of the Not-for-Proflt

Corporatlon Law. 
I

4. During the perlod commenclng with the start of the audlt period and

continulng untl1- October 31, L979, petltloner was Lnvolved ln lte lntltLal

development as a federal-J.y-qual.lfled and state-certifled health maintenance

organization. Durlng thls perlod of tlme, petitionerrs total Lncome consisted

of an Inltlal Development Grant provlded by the United States Department of

Heal- th,  Educat ion and Wel-fare ( t 'H.E.I ' I . ") .

5.  Effect ive November 1, 1979, pet l t ioner was qual l f ied to operate as a

heal-th maintenance organLzation by H.E.I'I. and recelved a certiflcate of authorlty

The Not-for-Proflt Corporatlon Law defines a Type ttBtt Corporation aa
fol lows:

t'Typ" B - A not-for-profit corporatlon of this type may be formed
for any one or more of the folLowing non-busLness purPoses:
Charitable, educational, rellglous, sclentlflc, llterary' cul-tural
or for the preventlon of cruelty to chlldren or animaLs.rl
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to operate a health naintenance organization fron the New York State Comissloner

of Health.  During the balance of the audit  per lod, 1.e. November 1, L979

through May 31, 1980, petitioner operated as a health malntenance organlzation

pursuant to the appllcabLe provLsions of federal law and regulations and

Artlcle 44 of the New York Publlc l{ealth Law.

6. The najor source of petltlonerrs funds during the audlt perlod subsequent

to November 1, 1979 conslsted of the proceeds from an operat lng cost asslstance

agreement provlded to petitloner by H.E.W. The balance of lncome durlng thls

period of time was premium income from subscribere. Premlum Lncome was budgeted

onl-y to cover the expenses of delivery of nedLcal beneflts, and dld not provl.de

any addLtLonal money for the adminLstration of the plan or for purchases lthlch

woul-d be subject to sales or use taxes.

7. The only way to join petltloner ls to be enpJ-oyed by an employer

participatLng in petittoner's plan and to subscrlbe under the group policy

offered through that enployer. For each subseriber under a group pJ-an, the

employer pays to petitLoner an amount equaL to the empJ-oyerrs payment to lts

basic health plan, whlle the subscrlber pays the difference between such

employer contrlbution and the premlum cost charged by petttloner. An lndivLdual

cannot contract dlrectly wlth the petltioner to become a subscriber and obtaln

its servlces. PetLtioner wlLl not reimburse physLcians for care provided to

non-subscrlbers.

8. Petltloner, as an I.P.A. health malntenance organtzatlon, does not

enpl-oy physlclans or provlde nedLcal- servlces ltsel-f, but rather contracts ltlth

third-party physlelans who become (after a credentiallng process) members of

pet i t ioner to whon pet l t ionerrs subscrl .bers go for nedlcal  servlces. Pet i t lonerfs.
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subscribers pay a modest co-payment fee ($3.00) to the physlclan' ltith the

bal-ance of the physicianrs fee paid by pet i t loner.

9. Prior to 1976, organlzatlons operatlng as heal-th maintenance organlza-

t ions on a not-for-prof i t  basls (1.e. not- for-prof l t  nedlcal-  expense and

hospital Lndennity programs such as Blue Cross, Blue Shield, and certaln other

slnllar health maintenance organlzations) r{rere organlzed under Insurance Law

Art ic le 9C, and rrere exempt fron sales and use taxes.2 In L976, the

Legisl-ature specifically authorlzed heaLth malntenance organlzatlons to exiet

as such by the adopt lon of Art ic le 44 of the PubLlc Health Law. Art icLe 44 of

the Publlc Health Law speclflcally provlded that organizatlons prevlously

licensed under Insurance Law Articl-e 9C could operate under Artlcle 44 wlthout

a change in corporate structure. In effect, Artl"cl-e 9C heaLth malntenance

otganlzations were tfgrandfatheredrr into Articl..e 44.

10. The Insurance Department, which shares responsLbility wtth the DePartment

of Heal-th in the supervlslon of Article 44 health malntenance organl.zatLons,

treated health maintenance organlzations ln alL respects as though they were

Art ic le 9C corporat lons. Wlth respect to f inanclal  revlew' rate sett ingr

approval- of contracts and provlslon of benefits, the Insurance Department took

the admlnistrative position that ArtlcLe 44 health malntenance organlzatlons

were the equLvalent of Art ic le 9C corporat ions. I t  has been the conslstent

positlon of the Insurance Department that any l-egislation which provLdes that

an Article 9C corporation muat provide a mlnimum health beneflt ls equal-ly

applicable to Artlel..e 44 heal-th malntenance organizatl.ons.

Ineurance Law Sect l-on 251(3).
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11. In May, L979, pet l t ioner recelved Federal  lncome tax exemPt status

purguant to Internal Revenue Code Sect ion 501(c)(4) and'  on May 5, 1981' was

granted sales and use tax exemptlon by the Audit Dlvlslon Purauant to Tax Law

Sect ion  1116(a) (7 ) ,  re t roac t ive  to  Apr l l  1 r  1980.

1,2. Petitloner asserts that through educating both Patients and physiclans

as to the lnportance of proper ut i l lzat lon of nedical  servlcesr l t  ls able to

make avallable to its subscrlbers hlgh quallty nedical- care whiLe at the same

time controLl ing the costs thereof.  Pet i t loner notes that l ts ef fect l 'veness in

this regard has reduced hospital utLllzatlon by lts subscrlbers' thereby

benefitLng the general connunlty by reducing the overall need for constructlon

of additlonal hospital facllltlee. Flnally, petltLoner maintalns that, gl-ven

lts size when lnitlally opened, had tt offered open enrollment to the publlc

and too nany lndlviduals requLring extenslve or hlghLy-speet-a11zed nedical

treatments had jolned (known as t tadverse select lon"),  the cost of  pet l t tonerts

plan would have spiralled and become prohlbltively expenslve. Accordlngl-y,

pet l t ionerfs plan has been Llsr i ted to enpl-oyer groups'  as noted'  rather than

offered through open publ-lc enrollment.

13. Pet i t loner does not contest the taxabl l l ty of  the tyPes of l tens held

taxable on audlt or the dolLar amount of tax as comPuted thereon, but asserts

that l t  is not an ent i ty properly subject to sales and use tax.

coNctusroNs 0F tAIil

A. That Tax Law Sect lon 11f6(a)(7),  added by the Laws of 1980, chapter

903, provides for exemption from saLes and use taxes for t t [a]  not- for-prof i t

corporatlon operating as a heal-th malntenance organlzation subJect to the

provlslons of article forty-four of the publlc heaLth lart". Sectlon 2 of

L . 1 9 8 0 ,  C . 9 0 3 '  p r o v i d e d :



-6-

rr [T]his act [enact ing par.  (7) of  subd. (a) of  (SectLon
1116)l  sha1l take effect innedlatel-y (Decenber 17, 1980)
and shall apply to transactlons oecurrlng on and after
Aprl l -  f l rst ,  nlneteen hundred el .ghty.r f  .

B. That thea - Governor Careyrs memorandum of approval wlth regard to

Tax Law Sect lon 1116(a)(7) provlded as fol l -ows:

t'[o]ver the years, health malntenance organlzatlons have
proven thelr abillty to provide quaLlty nedlcal care at
reasonable cost. In my annual State of the llealth Messages,
I have repeatedly expressed ny strong conrnltment to the
deveJ-opment of new health malntenance organlzations and I
have sought during my admlnistratlon to elinlnate legal and
other impediments to thelr developnent. Thls b111 w111
remove one such barrier by incl-uding health malntenance
organizatLons subJect to Article 44 of the Publlc Heal-th Law
among those organizatlons whlch are exempt from eale and
use taxatl-on. I{hile most heal-th mal.ntenance organlzatlons
are presentLy exempt from saLes and use taxes' those few
which are not are pl.aced at substantial disadvantage. By
makLng al-l health malntenance organlzations exempt from
sales and use taxes, all health maintenance organizations
wlLl  be pLaced on an equal foot ing."

C. That Tax Law Sect lon 11f6(a) (4) fs model-ed after sect lon 501(c) (3) of

the Internal Revenue Code ("I .R.C.") ,  and thus FederaL l-awmay be looked to for

guidance and lnterpretation (see Yel-l-ln v. New York State Tax Cornmission' 81

A.D.2d.  196) .

D.  That  pe t i t loner ts  serv lces ,

qual l ty nedical  care at modest cost,

operation, notably heaLth care

pet l t lonerts subscribers. In

most speciflcally that of naklng avallable

are avaLlabJ.e onl-y to the el-ass of tndlviduals

Sound Heal-th Assoclatlon v. Coumlssioner 7 I  T . C .

constituting its membershlp. Wtrl-le laudable benefits fl-ow from petltlonerfs

cost containment, such benefLts run prlmariJ.y to

158 (1978),  the pet l t ioner,  a heal- th malntenance organizat ion, was granted

exempt lon  pursuant  to  I .R .C.  sec t lon  501(c ) (3 ) .  However  pe t l t loner ,  ln Sound

&gf,11!, unllke petitloner hereln, was itseLf the health care service provlder'

had an enroll-ment open to all lndlviduals, had an emergency room oPen to anyone
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needing emergency care, (regardless of whether or not the person was a member

of Sound HeaLth and regardl-ess of abillty to pay for servlces), and estabLlshed

a fund for contributlons to be used to subsidize costs for persons unable to

afford ful1 paynents for membershlp. Whereas io lg9j3gl$ the class ellgible

for membershlp and receipt of benefits was essentially unlfunl.ted, petitloner

hereln confers prlmary and dlrect benefit on onLy a llnited clase (1.e. lts

menbers).

E. That the Legislature dl-d act, in 1980, to confer exemption from salee

and use taxes upon entltLes euch as the petitloner, and speclfLcal-ly nade such

exempt status retroactive to Aprll 1, 1980. It ls presumed that the LeglsLature

acts wlth a purpose, and that here that purpose hras to confer tax exemPt status

upon health maintenance otganLzatlons such as petitloner whLch were not exemPt

under exist ing law, specif icalLy Tax Law Sect lon 1f16(a)(a).  Ftnal ly,  the

Legislature clearLy speclfied a retroactive effective date for the exemptlon

granted, which date nay not be altered by act of the State Tax Coffqlsslon.

Accordingl-y, based on the foregoing, petltloner was not entltled to exemption

pursuant to Tax Law sect lon 1116(a) (  ) .

F. That the receipt of grant monies from II.E.tr{., as descrlbed, does not make

petltioner an tnstrumentallty of the United States nor does lt confer upon

pet i t loner Lnrmunity from taxat lon pursuant to Tax Law sect ion 1116(a)(2).

G. That the State Tax Comission is wlthout authority to PaBs uPon the

const i tut ional issue raised by pet i t ioner.
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H. That the petition of Rochester Area Health MaLntenance Organization ls

hereby denied and the Notlce and Demand dated February 26, 1982 ls sustalned.

Dated: Albany, New York STATE TAX COMMISSION

JUL 16 1gg5 -<R-{JJ/@-\6n@4b
PRESIDENT

bx-\*--
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