
STATE OF NEIil YORK

STATE TAX COII{MISSION

fn the Matter of the Pet i t l_on
o f

David E. Robb

for Redeterninatlon of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Per iod  3  /  l /76-8  /31 /80 .

and by deposlt ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
6th day of February, 1985.

AFFIDAVIT OF MAIIING

in a postpald properly addressed wrapper in a
care and custody of the UnLted States Postal
York.

that the said addressee ls the pet l t loner
forth on sald wrapper Ls the last known addrees

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is sn gmployee
of the State Tax Comission, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the withln nottce of DecisLon by cert i f ied
mai l  upon Davld E. Robb, the pet l t loner in the withln proceeding, by encloslng
a true copy thereof in a securely sealed postpald wrapper addressed as fol lows:

David E. Robb
6715 Conner  Rd.
East Amherst,  NY 14051

ster  oa t
pursuant to Tax Law sect ion 174



STATE OF NEI,[

STATE TAX

for Redetermi t lon of
of a Determl t ion or

2 8 & 2 9under Article
Per lod  3 /L17 l 3 r l80 .

t te r  o
o f

Davld E. Robb
AFFIDAVIT OF }'AILING

a Deflciency or Revlslon
Refund of Sales & Use Tax
of the Tax Law for the

State of New

County of AL

Davld Pa
of the State

withln procee
postpald wrap

huck, belng duly sworn, deposee and says that he ls an euployee
Cornmlssion, that he ls over 18 years of age, and that on the

6th day of ruary, 1985, he served the wlthin not lce of Declelon by cert l f ied
mall upon Vi nt J.  MuffoLetto, the representatLve of the pet i t loner ln the

lng, by encloslng a true copy thereof Ln a securely sealed
r addressed as fol lows:

Vincent .  Muffoletto
228 LI Ave.

r4209Buffalo,

and by deposi lng
post off lce

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the UnLted States PostaL

State of New York.Service wtthl
er
the

That de
of  the  pe t l t l

ent further says that the said addresaee Ls the rePresentative
er herel.n and that the addresa aet forth on eald wrapPer La the

last known ss of the representatLve of the pet l t ioner.

Sworn to befo me thls
6th day of F ,  1985 .

AuthorLz to Lster oaths
pursuant t o T sec t lon  174



STATE OF NEI^T

STATE TAX ISSION

for Redeterml t lon of
of a Deterni t ion or

28&29
8/3 I  /80.

under Artlcle
Per lod  3 / l l7

t te r  o
o f

Davld E. Robb
AFFIDAVIT OF UAILING

a Deficiency or RevLslon
Refund of Sales & Use Tax
of the Tax Law for the

ork :
8 S . 3

, belng duly sworn, deposes and says that he Ls an employee
x CornrnissLon, that he ls over 18 years of age, and that on the

ruary, 1985, he served the withln not lce of Decislon by cert i f ied
rd N. Klrchgraber, the representative of the petltioner in the

lng, by enclosing a true copy thereof Ln a securely sealed
postpaLd wr r addressed as foLlowe:

State of New

County of Al

David
of the State
6th day of F
nail upon Ric
withln procee

Richard
2912 De

Kirchgraber
re Ave.

Kenmore, NY 14217

and by deposl ing sane enclosed
post offLce er the excluslve

the State of NewService withi

in a postpald properly addressed wrapper Ln a
care and custody of the Unlted States Postal
York.

That de
of  the  pe t i t i

nt further saye that the said addreasee ls the representatlve
r herein and that the address set forth on sald ltraPper ls the

last known ress of the representat lve of the pet l . t ioner.

Sworn to befo e me thts
ruary, 1985.6th day of F

thorlzed to ter oat

Pursuant to T La:w sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O I , T U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

David E. Robb
6715 Conner
East Amherst, 14051

Dear Mr. Robb

Please take
herewlth.

You have now
Pursuant to s
adverse decis
Art ic le 78 of
Supreme Court
date of thls

Inqulr ies
wlth thls dec

ice of the Decision of the State Tax Cornrnlssion enclosed

hausted your r ight of  review at the adninistrat ive level.
t ion(s) l l38 of the Tax Law, a proceeding in court  to revlew an

by the State Tax Comisslon may be inst i tutei l  only under
he Civll Practice Law and Rules, and must be comtenced in the
f the State of New Yorkr Albany County' wlthln 4 months from the
t i c e .

rnlng the computation of tax due or refund allowed in accordance
lon may be addressed to:

NYS Dept. Taxatlon and FLnance
Law Bureau - Litlgation UnLt
Bui ldlng #9, State Campus
Albany, New York 12227
Phone # (5lB) 457-2070

Very truly yours'

STATE TAX CO}IMISSION

Petl tLone
Vlncent J

ts Representat ive

228 LLn
!tuf f oletto

Ave.
r4209Buffalo,

Richard N Kirchgraber
2912 De Ave.

T 4 2 1 7Kenmore,
Taxing Bu

c c :

rs Representat ive



STATE

STATE

OF NEW ORK

TN(

I n t

for Revl.slon
of Sales and
of the Tax

Matter of the Pet i t lon

o f

DAVID E. ROBB

a Deterninatlon or for
Taxes under Artlcles

for the Period March 1,
3 1 , 1 9 8 0 .

Refund
28 and

L976

, o

through

Petl t r ,  David E. Robb, 6715 Conner Road,

f i led a pet i t n for revislon of a determination

taxes under tlcles 28 and 29 of the Tax Law for

DECISION

East Antrerst, New York 14051r

or for refund of eales and uae

the perlod March I' L976

through

A forna

the off ices

A u g u s t  1 8 , 1

1983.  Pet l t

Muffoletto,

Drryer, Esq.

Whether

for sales t

varlous rLd

1.  On

Robb, trro no

taxes due,

s801220423F,

31'  1980 ( r i le  No.  32980) .

hearing was held before Dennis M. Gal-llher, Hearlng Offlcer, at

the State Tax Comrnission, 65 Court Street, Buffalo, New York, on

3 at 1:15 P.M. nl th al- l  br iefs to be submltted by December 19,

appeared by Rl.chard N. Kirchgraber, Esq., and Vincent J.

A. The Audit Divlslon appeared by John P. Dugan, Eeq. (Deborah

counse l ) .

ISSUE

he Audit Dlvision may properly subJect petltloner to l-lablllty

on those receipts earned by petitioner as the result of supplylng

at events sponsored by tax-exempt organLzatlons.

FINDINGS OF FACT

cember

ces of

red

9, 1980, the Audlt  Dtvis ion issued to pet i t loner,  David E.

determLnatlon and demand for payment of sales and uee

58OL220423E and 580L2204248, respectlvely. Notice nunber

tax due ln the anount of $1281 634,76 for the perlod endedsessed



May 31,  L976

s80L2204248

Novenber 20,

lnterest acc

on each of t

2.  The

Dlvision bas

prevlously

asgessment,

the perlod

before

of pet i tLone

assessed as

May 31, L976

$3 ,  957 .  03

balance of t

customers as

by hls repr

($3 ,957 .03 )

at issue.

5 .  P e t

-2-

hrough the perlod ended August 31, 1979, whiLe

ssed tax due ln the amount of $421312.83 for

1979 through the perlod ended August 31, 1980.

to the date of issuance were also assessed

Notlce number

the perlod ended

Full penal-ty and

agalnst petltloner

r  20,  1980.

3.  As resul-t of a pre-hearing conference and subseguent actual audl.t

no t ices .

orementioned notLces lrere estlmated asseasments by the Audlt

upon available records and other lnfornatlon. Petitloner had

ted varlous consents extendlng the perlod of llnLtatlon on

latest of which allowed assessment of eales and uee taxes for

1, 1976 through Februaty 28, L978 to be made at any tlme on or

rs records, the estimated assessmenta lrere reduced to $61 1660.76

for the entire audit perl.od (the sales tax perloda ended

through August 31, 1980). Thls reduced assessment coneists of

sed as due from petltioner on recurrlng purchases, with the

aasessment,  $57r703.73, due fron pet i t loner on salee to var ious

scrlbed more partlcularly hereln. At the hearlng, petltloner,

tatLve' lndlcated that the tax assessed on recurrlng purchasee

not at issue, but that the balance of the asseesment reuained

tioner ls engaged ln the buslnees of supplying these rldes at

ly known as carnlvals sponsored by varlous organlzatlons' both

4 .  P e t tLoner,  Davld E. Robb, operat ing as a sole proprletorship d/bla

Fun Clty Amu ts, is a supplier of portable rides such as a ferrLs wheeJ-,

merry-go-r , rrki.ddierr rldes and adult rides.

events



tax-exempt

pet i t ioner I  s

tax-exempt o

e t c .

6. Each

deals usualJ-y

rldes as nell-

The organlzat

has available

-3-

non tax-exempt. The tax at

eceipts earned from supplylng

nl.zatlons such as churches,

lssue hereln ls based solelY uPon

rldes at events sponsored bY

schools, volunteer fLre departments,

contact petltloner to flnd out whLch partlcuLar rldes petltl 'oner

whlch their

The organlzatlons normally determlne and provide the slte at

t  ls held and the locat lon thereat for pet l t lonerts r ldes,

s the event site and rlde locatj.ons are mutually agreed upon byal-though at t

petl.tloner the organizatl.on.

7 . rs of the general publlc attendlng theee eventa are allowed to

ride on petit

employees who

organizations

of the events

prlor to and

does not sell-

any money dlr

rrs r ides after present lng r ide t lckets to pet l tLonerrg

operate the rldee. These tlckets are eLther printed by the

lng the events, and collect all money on such saLes. Petltloner

of the varlous sponsoring otganizatlons wlth whom petltloner

holde one event per year as a fund ralserr at lthich petitlonerrs

as other attractions such as gamesr food, etc. are avallable.

or provlded to the organlzations by petitloner prLor to the date

The organlzatLons sell- the ride tl.ckets to the general- publlc

any tickets to the pubJ.ic at any tlme nor does petltioner collect

ctly fron the pubJ.lc. Persons are entltLed to rlde on petltionerrs

rLdes only the presentation of tickets, and nay not buy a rlde by paylng

cash to pet i t

at each ride

r or to hls enployees who operate the rldes. Slgns are poeted

lcatlng that tlckets only and no money wlll be accepted ln

return for r

8 .  T lc t sales revenues are deposited in the organizatloner general

well as other expenaes of thefunds, out of which funds pet l t ionerrs fee as
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r  :  t .  : ;

, , . - i  \ /  .

j,

-t t,t

_l



events are

Percentage of

number of tlc

ro l l s ) .  Pe t i

be recelved.

event.

si te of the

10. The

a person to

determlning

I  1 .  P e t l

set up the rl

disassembLe t

the validlty

also reserves

PetLt ioner

c o s t s ,  e t c .

any sales tax

Peti t loner h

is no evlde

9. Ther rraa no charge nor any ticket needed to get onto the grounds or

-4-

by the organlzatlons. Petltionerfs fee ls calculated as a

the gross ticket sal-es at each event (as deternlned fron the

ts printed and sold, taken from the numbers on the tlcket

loner does not set a mlnlmum guaranteed paynent amount whlch mrst

Petltloner is usually paid on the l-aet day or evening of the

where the rides were located.

zations set the dates durlng whlch thelr events wlJ-l run,

on a gtven rlde, and also frequently become involved ln

actual duration (Length of tlne) of the rldes.

loner owns the rides and empJ-oye a minLmum of twenty persone who

es, collect (and destroy) the tlckets, operate the rldes and

rl-des at the end of each event. Petitionerts empJ.oyees determine

proper ldentlfleatlon) of the tlckets tendered to them. Petttloner

the rlght to determine the fitness of lndlviduals to rlde the rldes.

s his expensee, such as employee rtagea, maintenance and oPeratlng

t of the fees he recelves from the organlzatlons.

included as part of petitlonerts receipts from the organlzatlons.

no control over the organlzationet tlcket sales recelpte. There

that the Audit Dl.vlslon has attempted to colLect saLes tax from

ons aponsorLng the events for whlch petltioner suppJ-ied rides.

dlctate the d s and tlmes when petitlonerrs rldes will be ln operatlon and

determine , where, how and to whom the tickets wlll- be sold. The organiza-

tlons de the nunber of tlckets which must be presented Ln order to alLow

L2. The ganlzations did not coll-ect sales tax on ticket sales nor waa

the organlzat



1 3 .  P e t i

State, conduc

ls neither a

14. In

Procedure Act

th rough " l l t t ,

rhe Audlr Dl

l l 5 l t ,  e a c h  o f

A. That

of pet i t loner

the Tax Law.

the Tax Law

of  record .  I

-5-

ioner 1s a registered vendor and pays sales tax ln New York

s the naJority of his business wlth tax-exempt organlzations and

ax-exempt organization nor the agent for a ta:.-exemPt organlzatlon.

cordance wlth sectlon 307(1) of the New York State Adminlstratlve

petltioner submitted propoeed fl-ndings of fact, numbered rrlrl

each of whlch has been, ln substance, adopted hereln. SlmLlarlyr

lon submltted proposed finding of fact, numbered t'1" through

lch has been, ln substance, adopted herein.

CONCLUSIONS OF LAI{

the tax at issue hereln was assessed based upon a characterlzatlon

s receipts as admisslon charges pursuant to sect lon 1105(f)(1) of

The exemptlon from sales tax provlded by section f116(a) (4) of

s not apply because the exempt organlzatLon is not the seller

ls lnvolved ln a joint venture wlth the petLtioner where the

exempt orga lon acts aa an agent for the petitLoner and both are equally

llable for co lecting sales tax on the recelpts from the admisslon charges.

se is distinguishable from the sltuatlon ln whlch the rlde owner

rental fee by the exempt organizatlon, which Ls not contlngent

of tickets sold by the exempt organizatlon. In that lnstance,

The present,

the exempt tlon is the sel-ler of record and quallfles for the exemptlon

from sales t pursuant to sect lon 1116(a) (4) of  the Tax Law.

ls paLd a fla

on the number



-6-

Davld E. Robb

December 9r

not lces ofB. That

determlnation

the pet l t ion of

and demand dated

ls hereby denied and the

1980, are euetained.

STATE TAX COMMISSIONDATED: A1 , New York

FEBO6 5
PRESIDENT
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