
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon 3
o f

Phlltp & Jacquellne Rlsi
dlb/a Jakfll Llmousine Service :

for Redetermlnatlon of a Deflclency or Revlsion :
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the Perlod:
L 2 l L l 6 9 - 2 / 2 8 / 7 7 .  ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Counlesion, that he ls over 1.8 years of age, and that on the
Lst day of March, 1985, he served the wlthln notlce of Declslon by certlfied
natl upon Phillp & Jacqueline Risi, d/b/a Jakfll Llmoueine Servlce the
petitioner in the wl.thln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Phillp & Jacquellne Risi
d/b/a JakflL Limousl.ne Service
292 l' lhtte Plalns Rd.
Eastchester,  NY 10709

and by deposltlng same enclosed Ln a poetpald properJ-y addressed ltrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Postal
Service wlthln the State of New York.

That deponent further says
herein and that the address aet
of the pet i t loner.

sworn to before me this
lst  day of March, f985.

s

that the said addreasee ls the petltloner
forth on sald lrrapper is the l-ast known addrese

t o a
Taxpursuant to

ter oat
L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petltlon

Phillp & Jacquellne Risl
d/b/a Jakfll Llmouslne Servlce AFFIDAVIT OF MAILING

o f
o f

for Redetermlnatlon of a Deficiency or Revision
of a Determlnation or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod L2/ I  |  69-21 28 /77 .

State of New York :
g s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmtsslon, that he ls over 18 years of age, and that on the
lst day of March, 1985, he served the wlthln notlce of Dectslon by certifled
nall upon ltario A. Procaccinor the representatlve of the petitloner in the
wlthln proceedlng, bV enclosing a true copy thereof ln a securely sealed
postpaid lrrapper addressed as foll-ows:

Mario A. Procaccino
250 Broadway
New York, NY 10007

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excLusive care and custody of the Unlted Statee Postal
Servlce withln the State of New York.

That deponent further says that the said addressee is the repreaentatlve
of the petltloner hereln and that the address set forth on sald wrapper le the
last known address of the repreeentatlve of the peti.tloner.

Sworn to before me this
lst  day of March, 1985.

Authorized to ster oat
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 1, f985

Philip & Jacqueline Rlsi
dlb/a Jakftl LLmouslne Servlce
292 l{hite Plains Rd.
Eastchester, NY 70709

Dear Mr. & Mrs. Risl :

Pl-ease take notlce of the DecLslon of the State Tax Comleslon encloeed
herewith.

You have now exhausted your rtght of review at the adninlstratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ln court to revies aa
adverse decislon by the State Tax Conrmtsslon may be lnstituted only under
Article 78 of the Ctvll Practlce Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inqulries concerning the computation of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unlt
Butldtng /19, State Campus
A1bany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat l -ve
Marlo A. Procacclno
250 Broadway
New York, NY 10007
Taxlng Bureauf a Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

Phlllp & Jacquellne Rlsi
alb/a l{1dway Cadillac Llmousine Senrlce :

for Redetermlnatlon of a Deflclency or Revl.sion :
of a Determlnatlon ot Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the Perlod:
Lz l r l70  -  2128177 .

AFFIDAVIT OF }fAILING

State of New York :
a s . :

County of Albany :

David Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the State Tax Connrlsslon, that he ts over 18 years of agel and that on the
lst day of March, 1985, he served the wlthln notlce of Decislon by certl.fled
nall upon Phlllp & Jacqueline Rlsl,d/b/a Midway Cadill-ac Limouelne Servlce the
petltioner in the within proceedlng, by encloslng a true copy thereof in a
securely sealed postpald nrapper addressed as follows:

Phllip & Jacqueline Risl
dlbla Midway Cadil-lac Llmouslne Service
292 l{hLte Plalns Rd.
Eastchester,  NY 10709

and by depositing same enclosed ln a postpald properJ-y addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the petitioner
hereln and that the addresa set forth on saLd wrapper ls the last knorvn address
of the pet i t ioner.

Sworn to before me thie
lst  day of March, 1985.

nlster oatAuthorlzed to
sect lon 174



STATE OT NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Phlllp & Jacquellne Risi
dlbla MLdway Cadlllac Llmouslne ServLce

for Redetermlnation of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Ta:(
under Artlcl-e 28 & 29 of the Ta:r Law for the
P e r l o d  L z l l l 7 0  -  2 1 2 8 / 7 7 .

AI'FIDAVIT OF MAILING

State of New York :
s s . :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Comisslon, that he ls over 18 years of age, and that on the
lst day of March, 1985, he served the within notlce of Declslon by certlfLed
nall upon Marlo A. Procaccino, the representatLve of the petittoner ln the
wlthin proceedlng, by enclosing a true copy thereof ln a securel-y eealed
postpaid lrrapper addressed as follows:

l{ario A. Procacclno
250 Broadway
New York, NY 10007

and by depositlng same enclosed 1n a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States PostaL
Service within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on sald wrapper is the
last knonm address of the representative of the petltloner.

Sworn to before me thls
lst  day of March, 1985.

ister oatt o a
Taxpursuant to Law sectlon L74



STATE OF  NEW YORK
STATE TAX CO}TMISS ION

ALBANY,  NE I {  YORK L2227

March L, 1985

Phlllp & Jacquellne Rlsi
d/bla Midway Cadlllac Llmouslne Servlce
292 llhLte Plalns Rd.
Eastchester,  NY 10709

Dear Mr. & Mrs. Rlsi :

Please take notlce of the Decislon of the State Tax Comisslon encloged
herewlth.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revlew aD
adverse declsion by the State Tax CommissLon may be lnstituted only under
Article 78 of the Clvil- Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months frou the
date of this notice.

InquLries concerning the computation of tax due or refund alLowed in accordance
with thls decLslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigatlon Unit
BuLldlng /19, State Campus
Albany, New York L2227
Phone tl (518) 457-2070

Very truly youre'

STATE TAX COUMISSION

Petitloner I s Representatlve
Mario A. Procaccino
250 Broadway
New York, NY 10007
Taxlng Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

PHILIP RISI A}ID JACQUETINE RISI
dlb/a JAKFIL LIMOUSINE SERVICE

for Revision of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 arrd 29
of the Tax Law for the perlod December 1, 1969
through February 28, 1977.

DECISION

In the Matter of the Petltlon

o f

PHILIP RISI AI{D JACQUETINE RISI
dlbla MIDSIAY CADILLAC LIMOUSINE SERVICE

for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, L97O
through February 28, L977.

Petitioners' Phlltp Rlsl and Jacquel-ine Rlsi, d,/bla Jakfil Llmousine

Servlce, 292 White Plalns Road, Eastchester,  New York 10709, f i led a pet l . t lon

for revLslon of a deternlnatLon or for refund of eales and use taxea under

Artieles 28 and 29 of the Tax Law for the period December 1r 1969 through

February 28, L977 (F1Le No. 25227).

Petltlonere' PhlLip Rlsl and Jacquellne Risl, dlbla MLdway Cadlllac

Llmouslne Service, 292 Whlte Plains Road, Eastchester, New York 1.0709, flled a

petltion for revlslon of a determlnation or for refund of saLes and use taxea

under Articl-es 28 and 29 of the Tax Law for the perlod Decenber l' 1970 through

February 28, L977 (Fi]-e No. 26230).
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A consol-idated fornal hearing was hel-d before Doris E. Stelnhardt, Ilearlng

Officer, at the offices of the State Tax Coomiselon, Two World Trade Center,

New York, New York, on June 7r 1984 at 9:15 A.M. Petltlonere appeared by Marlo

A. Procacctno, Esq. The Audlt Dlvlslon appeared by John P. Ihrgan, Eeq. (Irvlng

Atkins, Esq. r  of  counsel) .

ISSUES

I. Wtrether the Audit DivLslon properly calculated addltlonal" taxable

receipts derlved by Mr. Rlsl from Jakfll- Ll-mouslne Service durl-ng the perlod

December 1, 1969 through February 28, L977 and fron Midway Cadlllac Llmouslne

Servlce for the period December 1, 1970 through Februaty 28, L977.

II. Whether the Audlt Dlvision properly asseseed a penalty based upon

fraud against Mr. Risl.

III. Wtrether any portlon of the assesaments was barred by the etatute of

llnltations.

FINDINGS OF FACT

l. On March 20, L979, as the result of a fleld audlt conducted by the

lltrlte Plalns Dlstrlct Offlce and a subsequent examLnation performed by the

Special Investigatlons Bureau, the Audlt Dlvision lssued to petltlonera, Phlllp

Risl and Jacquellne Risl dolng buslness ag Jakfll Limouslne Servlce (r'Jakfllrt),

three notLces of deternlnatlon and demands for paJrment of sales and use taxea

due under Artlcles 28 and 29 of the Tax Law for the perlod December 1, L969

through February 28, L977 tn the amount of $64169I.87, plus penalty of $321345.87

and in te res t  o f  $35,119.04 ,  fo r  a  ro ta l  o f  $132rL56.78 .

On the same date, as the resul-t of a fleld audit and a Speclal Investl-

gatLons Bureau exanination, the Audlt Dlvlslon issued to petitlonera, Phlllp

Rlsi and Jacqueline Rlsi doing buslness as Mldway Cadlllac Llmouelne Servlce



-3-

("Mldwayt'), two notices of determinatlon and demands for paynent of salee and

uae taxes due under Articles 28 and 29 for the perlod Decenber 1' 1970 through

February 28, L977 Ln the amount of $19,695.05, pl-us penalty of $9'847.47 and,

i n t e r e s t  o f  $ 1 0 , 9 0 0 . 5 1 ,  f o r  a  t o t a l  o f  $ 4 0 ' 4 4 3 . 0 3 .

At the fornal hearlng, counseL for the Audlt Divlelon conceded that

the assessments shouLd not have properly been lssued agalnet Mrs. Risl and that

her name should be removed from the notlces of determinatlon above-descrlbed.

2. Mr. Risl operated Jakfll and Mldway as sole proprletorshlps from hls

resldence in Eastchester, New York. The business actlvitles conslsted of the

rental of limouslnes t,o funeral dlrectors.

3. For the perlod December 1, L972 through February 29' L976, a eales tax

audltor examlned Jakfll-rs cash receipts and dlebursements Journal, bank etatementg

and eales tax returns, and Mr. Rlslrs federal lncome tax returna. Jakfll

retained some t,rip sheets, indlcatlng the name of the funeral- dlrector -

customer, the rental- date and €nount, and the name of the deceased, but dld

not retain coples of sales lnvolces furnlshed to customers.

The audLtorrs examinatlon dl.sclosed that deposits accordlng to the

bank statements exceeded gross sales reported. He equated the amount of

depoelts with gross sales and treated aLl salee as taxable, and assumed that

Jakfil dld not own the limousines lt leaeed to customers, slnce Mr. RLsi fatled

to claim any deduction for depreclatlon of vehlcles on his tax returns. Thle'

taken together with Jakfllrs failure to separately state chauffeurer labor

charges on trlp sheets and lts failure to retaln sales invoLces, formed the
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auditorrs basis for dlsalJ-owlng an 18 percent exclusion pursuant to reguJ.atlon

sec t l -on  530.4(b) .  
f

The auditor examlned Jakfllts avallable trlp sheets to aacertaln the

buslness locatlon of the funeral dlrector - customer and then applled the tax

rate effectLve for that Jurlsdlctlon. In sum, the audltor calculated total

sales tax allegedly due for the perlod December 1, L972 through Februaty 29,

L976 of $341817.91, less sal-es tax pald of $3 ,LLl ,50,2 for addLt lonal tax

a l leged ly  due o f  $31,700.41 .

The assessment agalnst Jakfll for the remalnder of the audlt period

was calculated by the Speclal Investigatlons Bureau as follows:

(a) gross sales reported for the perlod December 1, 1972 through

February 29, 1976 were divided by bank deposlts for such perlod to

y ie ld  an  er ro r  ra t lo  o f  6 .7725;

(b) audited gross sales hrere computed by applylng the error ratlo of

6.7725 to gross sales reported for the period December l ,  1970

through November 30, L97\ and

(c) all sal-ee lrere consldered taxable, and the 18 percent exclusion of

regulat ion sect ion 530.4(b) waa not pernl t ted.

I'  ttE:rcept as set forth ln subdlvision (c) of thls section, provided all
reglstratlon fees and all lnsurance charges are pald by the lessorr the
amount of tax to be collected on charges for the rental or l-eaee of motor
vehicles nay be computed under artlcle 28 or pursuant to artlcles 28 and
29 of the Tax Law on 82 percent of the total rental or leaee charge, and
such method of computatlon shall be in lleu of separately statLng a charge
for these or other nontaxabl-e ltems, such as vehicl.e parklng (lncludlng
any amounts separately stated on blll ingsr other than chargee for chauffeurs
and helpers). The approprtate schedules are contained ln eectlons 530.23
through 530.31  o f  th is  Par t . "  20  NYCRR 530.4(b) .

2 
l^kfll clains that lt reported and paid eales tax ln the amount of $3,317.00.
Neither Jakfil nor the Audtt DlvlsLon offered In evidence any of the
returna fil-ed by Jakfll for the perlod under conslderatlon ln thle proceedLng.
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4. The sal-es tax audLtor fol-Lowed substanttally slmllar procedures wlth

respect to Midway. For the perlod March 1r 1973 through May 30, L976' he

calculated audlted gross sales at $507,556.01, and ln thls inetance'  PermLtted

the 18 percent excluslon after concludlng that Mldway owned the llmouslnes lt

leased to i ts customera. Taxable sales al legedly totaled $416,195.93, which

yielded tax due thereon of $15r555.93 (after credlt lng Mldway wlth sales tax

pald). Presumably, the assessment lras augmented as the reeult of a later

Speclal Investlgatlons Bureau examination. The Audlt Dlvlslon did not produce

ln evidence the report of the sales tax audltor or the report of the Special

Investlgations Bureau for l,Iidway.

5. The AudLt Dlvlsion offered ln evidence the eaLes tax returne flled by

l{idway for each of the quarterly periods at lssue wlth the exceptlon of the

guarters ended November 30, 1969, February 28, 1970' May 31, L97O, August 31,

L97O, November 30r L970, August 31, 1975 and November 30r L975. The returna ln

evldence ref lect taxable sales of $343,473.00 and saLes tax due and remit ted of

$ 1 5 , 6 0 0 . 7 8 .

6. Jakfll comnenced busLness on January 27, 1970 and ceased actl.vltles as

a sole proprletorship in December, L976. Midway began buslnees on FebruarX 8,

1967 and, ceased activltles as a sole proprletorship on or about December 31r

r976.

7. Contrary to the audltorts assunptlon, !lr. Rlsl owned all- the llmouglnee

leased by JakflJ- and by Mldway to thelr respectlve customera. The llmouslnee

nere stored at !,1r. Rtslrs resLdence and were dellvered to cuatomers from such

Locat ion.

8. The accountant for Jakfll and Mldway prepared hls own analyses of the

recelpts and expenses of the two businessesr sutrrrsrlzed beLow.
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JAKFIL

Gross  rece ip ts  3 /L /70  -  L2 /3L /76
Less: Blue Cross paymente

Taxpayer loan
Insurance refunds

Less: Labor
l8Z excl-uslon
Sal-es tax lncluded

Taxable receipts

Tax at 52 (Westchester Co. rate)
Tax reported
Tax due

MIDI{AY

Gross  rece lp ts  Lz lL /70  -  I I l30 l76
Less: Taxpayer loans

Less: Labor
102 excluslon
SaLes tax included

Taxable recelpts

Tax at 52 (Westchester Co. rate)
Tax reported
Tax due

$630,634.37
32,220.0O
5,  000.  00
3 ,784 .00

W;6to'5
280 r  803 .44
L04,769.00

9 ,788 .70
ffi

$836 ,970 .29
13 ,000.00

$823 ,970 .29
332 ,  133 .  00

82,397.OO
19 ,497 .00

$389,  943.29

$  19 ,497 .00
18 ,123 .00

$ t ,3z4.oo

He relied upon the check books and bank statements of each buslness to arrlve'

at gross receipts. Blue Cross paynents and taxpayer loans were denonlnated as

such on deposit tickets. Photocopies of checks to Jakfll- from lts insurance

company comprised the source for the amount of insurance refunde. Jakfllrs

labor expenae for the perlod March 1, 1970 through November 30, L972 and

Mldwayrs labor expense for the period December 1, 1970 through Novenber 30,

L972 wete estlmated at one-thlrd of I'net recelpts" (gross recelpts lees taxpayer

Loans); labor expenses incurred thereafter were derlved from thelr respective

payroll records. Finallyr the accountant subtracted an 18 percent excluslon

for Jakfll and a 10 percent excluslon for Midway to cover operatlonal costs.

9 ,788 .70
8,  606.  23



-7 -

Petltioners engaged the servlcee of a certlfled publlc accountant'

l,Ir. Arnold BLech, to verify the accountantrs analyses. l,Ir. Blech performed

test checks of the gross recelpts dlrectly to bank statements and/or check

books of the companles and dlscovered no materlal dlfferences wlth respect to

the accountantts compllatLon.

9, On or about December 29, L975, lfr. Rlsl, dolng buslness ae Jakfll, naa

eharged wlth one count of flllng a false return pursuant to Tax Law section

1145(b)i on the sane dater ![r. Rlsl, dolng buslness as l,Ildwayr w8s charged wlth

tno counts of fll lng a false return. At hls appearance before the Eastcheeter

Town Court on September 13, L978, the matters were adJourned in contemplation

of dlsmissal, upon the conditlon that Mr. Risi pay $11000.00 on account of any

amount of sales tax found due the Audlt Divlslon. (Mr. Rlei pald thie anount

plus an addit lonal $6,000.00.) Subsequent ly,  on March 15r L978, the oatters

were dlsmissed.

10. Based upon the advice of thelr accountant, JakflJ- and Mldway reported

one-half of their respectlve gross sales as taxable.

CONCLUSIONS OF LAW

A. That ln accordance with the concession of the Audit Dlvlsion (Flndtng

of Fact rrLr'), the name of petltioner Jacquellne Rlei ls to be removed from the

assessments Lssued on lIarch 20, L979.

B. That ln llght of the faiLure of JakflL and Midway to retaln saLes

lnvolces or other records whereby taxabl.e sales and sales tax collected could

be verlfled, the Audit DivLslon was rilarranted ln Lts resort to externaL indlces

(here, checkLng aceount records and estimates drawn frotn such records) to

calculate the buslnesseaf sales tax l - labl l l ty (Tax Law sect lon 1l38tal  t l l ) .

Petltloners, however, presented their own anal-yses of the gross recelpte of
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Jakfll for the perlod March l, 1970 through December 31, 1976 and of Mldway for

the perlod December 1, 1970 through Novenber 30, 1976 ($630,634.37 and $836,97O,29'

respectlvely); these analyses, founded solely upon the businese checkfng

account records and verlfied by an lndependent accountantr oore accurately

reflect such gross recelpts. Petltioners have satlsfactorlly establLshed the

adjustnents made to Jakfll-rs gross receipts for health lneurance premlums, a

taxpayer loan and insurance refunds and the adJustment to Mldwayrs groes

recelpts for taxpayer loans ln arrLvlng at thelr respectLve taxable recelPts'

The adjustments for labor are impernlsslble gtven petitlonersr fallure to

separately state such charges on blll-lngs; however, both Jakfll and Mldway are

ent l t led to the 18 percent excluslon provlded by regulat ion sect lon 530.4(b).

Flnally, the appropriate sales tax rate ls that applicable in I{estchester

County where dellvery of the l-lmouslnes occurred,

C. That Jakf l l rs underreport ing of l ts sales tax l iabl l i ty for the period

March 1, 1970 through December 31, L976 by approxlnately $15'079 and Mldwayre

underreporting of lts sales tax liablllty for the perlod December l. ' I97O

through February 28, L977 by approxlmately $141685 are lneufflcient by themselves

to constltute the foundatlon for a finding of fraud. The Audlt Dlvlslon has

therefore falled to demonstrate, by clear and convinclng evldence, that any

fallure on the part of l,Ir. Risl to flLe a return and/or to pay tax withln the

tlne llnitatlons prescribed by Articles 28 an.d 29 was due to fraud. (See

Matter of Cardlnal Motors, Inc.,  State Tan Conrm., July 8, 1983.) I t  then

follows that the fraud penal-ties must faL1, and ln addltton that those PortLong

of the assessments embracing periods prlor to December 1, 1975 were untinely

lssued lnasmrch as the usual three-year period of llnitatlons Le appllcabJ.e

(Tax  Law sec t lon  1147[b ] ) .
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D. That the petition of Phlllp Rlsi and Jacquellne Rlel' dolng buslness

as Jakfll Llmouslne Servlce, ls granted to the extent lndlcated Ln ConcLuslons

of Law rrArr, rrBrr and rrCrr, and the not,ices of determlnatlon and demands lssued on

March 20, L979 ate to be nodlfled accordlngJ-y. The petltlon of PhlLlp Rlsl and

Jacqueline Rlsl, dolng buslness as l,Ildway Cadil-lac Limousine Service, ls

granted to the extent indlcated ln Conclusions of Law rfArr, rrBrt and t'Ctt, and the

notlces of determlnatlon and demands lssued on March 20r L979 are to be nodlfied

accordLngly.

DATED: Albany, New York STATE TAX COMMISSION

MAR 0 1 1gg5
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S  T A T E  O F  N E I d  Y  O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . I  Y o R K  1 2 2 2 7

March 1, 1985

Phlllp & Jacqueline Rtsi
dlbla Jakfll Limouelne Servlce
292 llhLte Plains Rd.
Eastchester,  NY f0709

Dear Mr. & Mrs. Rlel :

Please take notlce of the Decielon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your right of revLew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew en
adverse declsl-on by the State Tax Connnisslon may be instl-tuted only under
ArtlcLe 78 of the Ctvll Practlce Law and Rules, and must be comenced ln the
supreme court of the state of New York, Albany county' wlthln 4 nonths fron the
date of thls not ice.

Inqulrles concernlng the computation of tax due or refund all-owed ln accordance
with thls declsLon may be addressed to:

NYS Dept. Taxatlon and FLnance
Law Bureau - Litigation Unlt
Bullding #9, State Campue
Albany, New York 12227
Phone # (518) 457-2O7O

Very trul-y yours,

STATE TA)( COMMISSION

Petltloner I s Representatl.ve
MarLo A. Procacclno
250 Broadway
New York, NY 10007
Taxl-ng Bureaurs Representative



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 1, 1985

Phll-ip & Jacquellne Rlsl
d/b/a Midway Cadll-lac LLmouslne Service
292 tlhlte Plains Rd.
Eastchester,  NY 10709

Dear Mr. & Mrs. Risl :

Please take notlce of the DecLslon of the State Tax Cotrrnissl.on enclosed
herewl.th.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decl,sLon by the State Tax Conrmisslon may be Lnstltuted only under
ArtLcle 78 of the Clvll Practice Law and Rulesr and must be cotn'nenced ln the
Suprene Court of the State of New York, ALbany County, withln 4 nonths from the
date of this not ice.

Inqulrles concerning the computatLon of tax due or refund allowed in accordance
wLth this declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unit
Bullding #9, State Campue
Albany, New York 72227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX CO!{MISSION

cc: Pet i t ioner 's Representattve
Marlo A. Procaccino
250 Broadway
New York, NY 10007
Taxlng Bureauf s Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

PHILIP RISI AI{D JACQUELINE RISI
dlbla JAKFIL LIMOUSINE SERVICE

for Revlslon of a Determinatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the perlod December 1, L969
through February 28e L977. :

. DECISION

In the Matter of the Petltlon
:

o f

PHILIP RISI AND JACQUETINE RISI
Alb|a MIDWAY CADILLAC LIUOUSINE SERVICE :

for Revislon of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod December I, L97O 3
through February 28p L977.

:

Petitioners, Phllip Risl and Jaequellne RLsl, dlbla Jakfll Llmouslne

Servlce, 292 llhj-te Plalns Road, Eastchester, New York 10709, flled a petltlon

for revlslon of a determlnatlon or for refund of eaLes and use taxeg under

Artlcles 28 and 29 of the Tax Law for the period December 1, 1969 through

February 28, L977 (FLLe No. 26227).

Petitloners, PhlLlp Risl and JacqueLlne RlsL, d/bla Mldway CadllLac

Llmousine Service, 292 l{trite Plains Road, Eastchester, New York 10709' flled a

petitlon for revlslon of a determlnatlon or for refund of salee and use taxeg

under Articles 28 and 29 of the Tax Law for the perlod December lr 1970 through

February 28, 1977 (Flle No. 26230).
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A consol-ldated fornal hearing was heLd before Dorls E. Steinhardt' Hearlng

Offlcer, at the offlcee of the State Tax Commlseion, 1\ro World Trade Center'

New York, New York, on June 7, 1984 at 9:15 A.M. Petltloners appeared by Marlo

A. Procaccino, Esq. The Audlt Divlsion appeared by John P. Dugan' Esq. (Irving

Atk lns ,  Esq. ,  o f  counseL) .

ISSUES

I. Wtrether the Audit Divleion properly calculated addltlonal taxable

recelpts derlved by l[r. Rl.sl fron Jakfll Ll.mouelne Senrlce durlng the perlod

Decenber 1, 1969 through Februaty 28, 1977 atd from Mldway CadlJ-lac Llmouslne

Service for the period December L, 1970 through February 28e L977.

II. I{trether the Audlt DLvlslon properly asseseed a penalty baeed upon

fraud agalnst Mr. Riei.

III. Wtrether any portion of the assessments was barred by the statute of

ltnltatlons.

FINDINGS OF FACT

1. On March 20, 1979, as the result of a fleld audlt conducted by the

Wtrlte Plains Dlstrlct Offlee and a subsequent examlnatlon performed by the

Speclal Investlgations Bureau, the Audlt Divlsion lesued to petltloners, Phlllp

Rlsi and JacguelLne Rlsl dolng buslness as Jakfll Llmouslne Serrrlce (rrJakfll-rr),

three notlces of deternlnation and demands for payment of sales and use taxes

due under ArtlcLes 28 and 29 of the Tax Law for the perlod December I' L969

through February 28, 1977 tn the amount of $64,69I.87, pl-us penalty of $32r345.87

a n d  l n t e r e s t  o f  $ 3 5 , 1 1 9 . 0 4 ,  f o r  a  t o t a l  o f  $ 1 3 2 , 1 5 6 . 7 8 .

On the same dater as the result of a field audlt and a Speclal Inveetl-

gations Bureau examLnatlon, the Audlt Dlvlslon lssued to petltloners' Phlllp

Risl and Jacquellne Rlsi dolng businese ae Midway CadllLac Llnouelne Servtce
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("Mldway"), two notlces of determlnation and demande for payment of sal-es and

use taxes due under Articles 28 and 29 for the perlod Decenber 1' 1970 through

February 28, L977 tn the amount of $191695.05, plus penal- ty of $91847.47 and

ln te res t  o f  $101900.51 ,  fo r  a  to ta l  o f  $40r443.03 .

At the formal- hearlng, couneel for the Audtt Divislon conceded that

the assessments should not have properly been issued agalnst l,lrs. Riel and that

her name should be removed fron the notices of determlnatlon above-descrlbed.

2. l,Ir. Rlsi operated Jakfil and Midway as sole proprietorshlpe fron hle

resldence ln Eastchester, New York. The buslness actlvitles conslsted of the

rental of limousines to funeral dlrectors

3. For the perlod December 1, 1972 through February 29, 1976, a sales tax

audltor examlned JakfLlrs cash recelpts and dlsburaementa JournaL, bank atatemente

and sales tax returns, and Mr. Rlslrs federal lncome tax returna. Jakftl-

retalned some trip sheets, lndicating the name of the funeral dlrector -

customer, the rental date and amount, and the name of the deceased, but dld

not retaln copies of sal-es lnvolces furnished to customers.

The auditorrs examlnatlon dlscLosed that deposits according to the

bank statements exceeded groas sales reported. He equated the amount of

deposits wlth gross sales and treated all eal-es as taxable, and aesumed that

Jakfil did not onn the Llmousines lt leased to customers, sLnce l,Ir. Risl falled

to clalm any deduction for depreciatLon of vehlcles on his tax returna. Thle,

taken together wlth JakfiLrs fallure to separately state chauffeurst labor

charges on trip sheets and lts fallure to retaln sales lnvolcee, forned the
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auditorts basls for dlsallowlng an l8 percent excl-usion pureuant to regulatlon

s e c t l o n  5 3 0 . 4 ( b ) . 1

The audltor examlned Jakfllre avallable trlp sheets to ascertain the

business location of the funeral dlrector - cuatomer and then applled the tax

rate effectlve for that Jurlsdictlon. In sun, the audltor calculated total

sales tax allegedly due for the perlod December 1, 1972 through Febnrary 29e

L976 o f  $341817.91 ,  less  sa les  tax  pa ld  o f  $3 '117.50 ,2  fo ,  add l t lona l  tax

a l leged ly  due o f  $31,700.41 .

The assessment agaLnst JakflL for the remalnder of the eudlt perlod

was calcuLated by the Speclal Investigatlons Bureau as foLlolte:

(a) gross sales reported for the period December 1, 1972 through

February 29, L976 were divlded by bank deposlts for such period to

yield an error rat lo of 6.77251

(b) audlted gross salee nere computed by appl-ying

6,7725 to gross sales reported for the period

through November 30, L972; and,

(c) all sales were conaldered taxable, and the 18

regulat lon sect lon 530.4(b) was not permit ted.

the error ratlo of

December 1r L97O

percent excluslon of

rrE:<cept as set forth ln subdivision (c) of this sectlon, provtded all-
regtstratlon fees and all insurance charges are pald by the lessor, the
amount of tax to be coll-ected on charges for the rental or lease of motor
vehlcles may be computed under article 28 or pursuant to articles 28 and
29 of the Tax Law on 82 percent of the total rental or lease charge, and
such nethod of computatlon shall- be ln lieu of separately stating a charge
for these or other nontaxable ltems, such as vehlcle parklng (lncludlng
any amounts separately stated on blll lngs, other than charges for chauffeurs
and helpers). The appropriate schedules are contalned ln sectlone 530.23
through 530.31  o f  th ls  Par t . r r  20  NYCRR 530.4(b) .

Jakfll clalms that lt reported and paid sales tax ln the amount of $31317.00.
NeLther Jakfll nor the Audlt Dlvlslon offered ln evldence any of the
returns flled by JakflJ- for the perlod under conslderatlon ln thls proceedlng.
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4. The sales tax auditor followed substantial-ly slmLLar proceduree with

reepect to Mldlray. For the period March L' L973 through May 30, 1976' he

calculated audlted grosa sales at $507r556.01, and Ln thls instancer permlt ted

the 18 percent excl-uslon after concl-udlng that Mldway orrned the llmouelnes lt

leased to i ts customers. Taxable sales al legedly totaled $416'195.93, whlch

ylelded tax due thereon of $15r555.93 (after credtt lng Mldway with saLea tax

pald). Presumably, the assessment rras augmented as the result of a later

Special- Investigatlons Bureau examlnation. The Audit Dlvlelon did not produce

ln evldence the report of the sales tax audltor or the report of the Speclal

Investigatlons Bureau for Mldway.

5. The Audit Divlslon offered in evldence the sales tax returns flled by

Mldway for each of the quarterly perLods at lssue wlth the exceptlon of the

quarters ended November 30r L969, February 28, L970, May 31, 1970, Auguet 31'

I97O, November 30, 1970, August 31, 1975 and November 30, 1975. The returne ln

evidence reflect taxable sales of $3431473.00 and saleg tax due and remitted of

$ 1 6 , 6 0 0 . 7 8 .

6. Jakfll co-menced business on January 27, 1970 and ceased actlvlties ae

a sole proprietorehlp in December, L976. Midway began buslnees on Februarl 8,

1967 and ceased actlvitles aa a soJ-e proprietorshlp on or about Decenber 31r

1976.

7. Contrary to the audltorrs assumptLon, Mr. Rlsl owned all the llmouelnes

l-eased by Jakfil and by Midway to thelr respectlve customera. The Llnouslnee

were stored at Mr. RisLrs residence and were dellvered to cuatomera from such

locat lon.

8. The accountant for Jakfil- and Midway prepared hls own analyeee of the

recelpts and expenses of the two bueinesses, suonartzed below.
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JAKFIL

Gross  rece lp ts  3 /L170 -  L2 /3L176
Less: Blue Cross paymente

Taxpayer loan
Insurance refunds

Less: Labor
182 excLuslon
SaLes tax included

Taxable recelpts

Tax at 52 (Westchester Co. rate)
Tax reported
Tax due

MIDWAY

G r o s s  r e c e l p t s  L z l L / 7 0  -  I L l 3 0 l 7 6
Less: Taxpayer loans

Less: Labor
102 exclusion
SaLes tax lncluded

Taxable receipts

Tax at. 5% (l,lestchester Co. rate)
Tax reported
Tax due

$630,634.37
32,220.00
5 ,000 .00
3 ,784 .00

$589,630.37
280,803.44
r04,7 69.00

9 ,788 .70
$195 ,774 .05

$  9 ,788 .70
8 ,606 .23

$836 ,970 .29
13 ,000 .00

ffi
332 ,  133 .00

82,397.00
L9 1497 .OO

$389,943.29

$  19 ,497 .OO
18,  1 23.  00

He

at

relled upon the check books and bank statements of each buslness to arrLve

gross receipts. Blue Cross payments and taxpayer loans were denomtnated as

such on deposit tlckets. Photocoples of checks to Jakfll from lts Lnsurance

company comprised the source for the amount of lnsurance refunds. Jakfllre

l-abor expense for the perlod March 1, 1970 through November 30r L972 and

l,ddwayrs Labor expense for the perlod Decenber 1, 1970 through November 30'

1972 were estimated at one-thtrd of rrnet recelptsrr (gross recetpts less taxpayer

Loans); l-abor expenses lncurred thereafter were derived fron thelr respectlve

payroll records. Flnally, the accountant subtracted an 18 percent exclusion

for Jakfll and a 10 percent excluelon for l,l ldway to cover operatlonal coets.
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Petltioners engaged the servlces of a certified public accountant,

l,tr. Arnold Blech, to verlfy the accountantrs anaLyses. l,Ir. Blech perforned

test checks of the gross recelpts dlrectly to bank statements and/or check

books of the companles and dlseovered no materlal dlfferences wlth resPect to

the accountantts compilatlon.

9. 0n or about December 29r L975, Mr. Rlslr doing buslness ae Jakfll, wa8

charged wlth one count of flllng a false return pursuant to Tax Law sectLon

1145(b); on the same date, Mr. Rlsl, dolng buslness as Mldwayr was charged wtth

ttro counts of fll ing a false return. At hls appearance before the Eastchester

Town Court on September 13, L978, the matters were adjourned in contemplation

of disniseal, upon the conditlon that Mr, Rlsl pay $11000.00 on account of any

amount of sales tax found due the Audit Dlvlslon. (Mr. Rlsl patd thls a,mount

plus an addit lonal $6,000.00.) Subsequent ly,  on March 15, L978, the natters

were dismissed.

10. Based upon the advice of their accountant, Jakfll and Mldway rePorted

one-half of their respective groes sales as taxable.

CONCLUSIONS OF I"AW

A. Ttrat ln accordance wlth the coneesslon of the Audlt Divleion (Ftnding

of Fact ttlt '), the name of petttloner Jacquel-lne Rlsl te to be removed fron the

asaessments Lssued on l{arch 20, 1979.

B. That tn light of the fallure of Jakfll- and Midway to retaln eales

involces or other records whereby taxable sales and salee tax collected coul-d

be verlfled, the Audit Division was lrarranted ln lts resort to external Lndlces

(here, checking account records and eetlmates drawn from such records) to

calculate the buslnessesr sales tax l iabl l l ty (Tax Law eect ion 1138[a] t I l ) .

Petitloners, however, presented thelr own analyses of the gross recelpte of
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Jakfll for the perl.od lIarch l, 1970 through December 31 ' L976 and of llidway for

the period Decenber 1, 1970 through November 30, 1976 ($530,634.37 and $8361970.29,

respectlvely); these anal-yses, founded solely upon the business checklng

account records and verlfied by an independent accountantr more accurately

reflect such gross recelpts, Petitioners have satlsfactorlly establlshed the

adJustrnents made to Jakfllts groes recelpts for health lneurance premluus, a

taxpayer loan and insurance refunds and the adJuetment to l,Ildltay's gross

recelpts for taxpayer loans in arrlvlng at thelr respectlve taxable recelpte.

The adJuetments for Labor are impernisslble given petltlonersr fallure to

separately state such chargea on blll lngs; however, both Jakfll and Midway are

entltled to the 18 percent exclusion provided by reguJ-ation sectlon 530.4(b).

Flnally, the appropriate sales tax rate ls that applicable ln Weetchester

County where deJ-ivery of the llmouslnes occurred,

C. That Jakfilts underreporting of lts saLes tax Liablllty for the perlod

March 1, 1970 through December 31, 1976 by approxl.natel-y $151079 and Mldwayrs

underreportlng of its sales tax l-iabillty for the perlod December 1, L970

through February 28e 1977 by approxlmately $14'685 are tnsufflclent by theueelves

to constltute the foundation for a flndlng of fraud. The Audlt Divielon hae

therefore falled to denonstrate, by clear and convlncing evldence, that any

failure on the part of Mr. Rlsi to fll-e a return and/or to pay tax wLthln the

tine l-lnltatlons prescrlbed by Articles 28 and 29 was due to fraud. (!ge

Matter of Cardlnal- lgtors, Inc.,  State Tax Conrm., JuLy 8, 1983.) I t  then

follows that the fraud penaltles nust fal-l, and ln addition that those portlons

of the assessments embraclng perlods prior to December 1r L975 were untlmely

issued inasmuch as the usual three-year period of limitatlons ls appJ.lcable

(Tax  Law sec t lon  1147[b ] ) .
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D. That the petLtion of Phlllp Risi and Jacquellne Rlsl, dolng buslness

as Jakfil Ll.mousine Service, is granted to the extent indlcated ln Concluelons

of Law rrArf, rrBtr and ttCttr and the notlces of determLnatlon and demande lssued on

March 20, 1979 are to be nodlfled accordingJ-y. The petltion of Phillp Rlsl and

Jacquellne Risl, doing buslness as Midway Cadlll-ac Limouslne Service, ls

granted to the ext,ent lndlcated in Conclusions of Law rrAI, rrBrr and rrCrr, and the

notices of determl-natlon and demands issued on March 20, 1979 are to be nodlfled

accordlngly.

DATED: Albany, New York STATE TAX COMMISSION

tvlAR 01p95 \
PRESIDENT




